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THE LAW REPORTER. 


MAY, 1841. 


RHODE ISLAND AND MASSACHUSETTS. 


Tue controversy between Rhode Island and Massachusetts, pend- 
ing in the supreme court of the United States, assumes a character of 
so much novelty and importance in its principles and effect, that an 
account of the proceedings must be interesting not only to professional 
but general readers. It is, in all its parts, a case of the first impres- 
sion. ‘T'wo states of this Union are litigating, before the highest 
judicial tribunal of the nation, for territorial jurisdiction and the rights 
of sovereignty. ‘The court has affirmed its own constitutional right to 
take cognizance of the case ; has disposed of all preliminary questions, 
which the great interests involved, and the original character of the 
proceedings induced the defendant state to present; and now pro- 
poses to consider the rights of the litigant parties on a general answer, 
which it has ordered to be put on file by the first day of August next. 
Of these matters, then, we shall speak in their order, but it will first 
be convenient to give our readers an accurate idea of the subject in 
dispute. 

It is to be understood, then, that the object of Rhode Island is to 
remove her present line of actual boundary running from the north- 
west corner of that state to the northeast corner thereof, directly north 
about five miles. The distance from east to west is about twenty-one 
miles and a half. ‘The proposed new line is not exactly parallel with 
the old one. ‘The area, however, comprises about seventy-five or 
eighty square miles. It is occupied by about six or seven thousand in- 
habitants, and contains, by estimation, a million of dollars of taxable 
property. It includes part of the townships of Douglass, Uxbridge, 
and Mendon, in Worcester county ; and Bellingham and Wrentham, 
in Norfolk county, Massachusetts. 
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Rhode Island and Massachusetts. 


As no such transfer of jurisdiction from one state to another, ever 
occurred in the United States, it is difficult to say what would be the 
civil and political effect of it on the inhabitants and their property, if 
this suit of Rhode Island should be successfully prosecuted. ‘The 
disputed territory, that is now part of Massachusetts, would then be 
Rhode Island. The laws of Massachusetts, which now operate there, 
would thenceforth cease ; and the laws of Rhode Island would be in 
force. Whether they would have a retrospective operation, and 
whether corporations, established by Massachusetts law, would con- 
tinue in legal existence, and whether the past or future liabilities of 
the stockholders would remain as they now are, are questions not 
easily to be determined. 

It is to be observed, however, that the present demand of Rhode 
Island, though now only made to the political jurisdiction and sove- 
reignty, may, on the same principle, extend to the entire right in fee- 
simple to the soil ; and that this right, if once the jurisdiction is settled 
in her favor, would depend for its practical operation on her own 
legislation and her state courts. ‘The original grantees of the soil took 
under the title of Massachusetts ; and the present possessors claim in 
direct succession from these original grantees. But the jurisdiction 
now claimed for Rhode Island belonged to her only because the soil 
was granted to her in her charter; and if it be so, the grants of soil 
by Massachusetts are as invalid as her claim to jurisdiction. If against 
the claim of a sovereign state, time is no bar to jurisdiction, neither is 
it to territory. ‘To what extent the rights of Rhode Island would be 
pushed cannot be foreseen ; but unquestionably there are deep inter- 
ests at stake, as has been admitted by the supreme court of the Uni- 
ted States ; greater, probably, than they are aware of, who live on this 
disputed territory. 

The bill of Rhode Isiand was filed in the year 1832, and a citation 
was served on the governor and attorney general of Massachusetts, 
commanding them to appear at the January term of the supreme court 
of the United States in 1833, to answer to the complaint. Governor 
Lincoln, then in the executive chair of Massachusetts, by virtue of a 
resolve of the legislature, passed in March preceding, authorizing him 
to take suitable measures for defending the rights of the state, appoint- 
ed the Honorable Daniel Webster to appear as her counsel. 

The bill is drawn with great labor, research, and professional skill. 
The third edition, now before us, printed by order of the supreme 
court, covers sixty-four closely-printed octavo pages. It sets forth 
the grant of King James I. to the council established at Plymouth, in 
the county of Devon, for the planting, ruling, ordering, and governing 
of New England, in America, of “all that part of America lying in 
breadth from 40° northerly latitude to 48° north, and in length of and 
within all the breadth aforesaid throughout the main lands from sea to 
sea,” bearing date November 3, 1621. ‘Then, the grant of the said 
council to sir Henry Roswell and others, on March 19, 1628, of all 
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that part of New England in America, which lies and extends be- 
tween a great river, there commonly called Monomac or Merrimac, 
and a certain other river there, called Charles river, being in the bot- 
tom of a certain bay there, commonly called Massachusetts Bay, and 
‘also all and singular those lands and hereditaments whatsoever ly- 
ing within the space of three English miles on the south part of the 
said Charles river, or of any and every part thereof,” &c. 

The bill then sets forth the charter of Massachusetts, granted by 
Charles I., dated March 4, 1629, using the same words of boundary 
on the south, as are above recited. 

Then, the surrender of their patent by the council of Plymouth, on 
June 7, 1635. Next, the settlement of the wilderness adjacent to the 
Massachusetts line by people from England and from Massachusetts. 
Then, the grant of a charter from Charles IL., on July 8, 1663, to 
William Brenton and others, to be a body corporate and politic, by 
the name of The Governor and Company of the King’s Colony of 
Rhode Island and Providence Plantations in New England, with the 
usual political privileges, and bounding the said Rhode Island Colony 
“on the north, or northerly, by the aforesaid south, or southerly line 
of the Massachusetts colony or plantation,” &c., with an averment, 
that this charter was accepted by the freemen of said Rhode Island 
colony, who soon after organized and made laws in pursuance thereof. 

The bill then avers, that in 1684, the first charter of Massachusetts 
was declared to be cancelled, vacated, and annihilated by the high 
court of chancery, and that in 1691, another charter was granted by 
William and Mary, which “ did erect, incorporate, and unite the terri- 
tories or colonies, commonly called or known by the names of the Col- 
ony of the Massachusetts Bay and Colony of New Plymouth, the Prov- 
ince of Maine, the territory called Acadia or Nova Scotia, and all that 
tract of land lying between the said territories of Nova Scotia and said 
Province of Maine, into one province, by the name of the Province 
of Massachusetts Bay,” and granted certain powers of government, 
therein specially referred to. 

The bill then avers the declaration of the independence of said 
colonies, on July 4, 1776, and comes to the conclusion, which is thus 
formally alleged: ‘“‘ That by virtue of the said letters patent, or char- 
ter to the said Governor and Company of the Colony of Rhode Island 
and Providence Plantations in New England, in America, and their 
successors, the dividing boundary line betw een Massnchunstte on the 
north and Rhode Island and Providence Plantation on the south, 
became and was a line drawn east and west three English miles south 
of the river called Charles River, or any or every part thereof.” 

These averments in the bill state very clearly the title of the two 
states, so far as they depend on the British charters. Massachusetts 
claims title by other sources, but admits that the charter boundary is 
truly stated, and maintains that her present boundary conforms to it. 
The question is thus fairly presented, where on the earth’s surface 
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4 Rhode Island and Massachusetts. 


this line east and west three English miles south of the river called 
Charles river, or any and every part thereof, is to be drawn ? 

To give our readers better means of understanding the matter, we 
leave, for a moment, the further details of the plaintiffs’ bill, to state 
some historical facts, not disputed, we believe, by either party. 

In the year 1642, which, it will be perceived, was thirteen years 
after the colonial charte: of Massachusetts, and twenty-one years 
before the colonial charter of Rhode Island, certain persons, claiming 
to be skilful and approved artists, undertook to trace out and mark this 
line, make a map of the country, and delineate the line on the map ; 
and the map so made is now in the archives of Massachusetts, and has 
lately been lithographed by the order of Rhode Island. These per- 
sons erected a stake or monument in the town of Wrentham, in the 
latitude of 41° 55’, and drew a line, or directed it to be drawn, west- 
erly therefrom, and protracting it beyond the coterminous boundary 
of Rhode Island, extended it by Connecticut until it should pass Con- 
necticut River at Bissell’s house. It has been since supposed, that a 
straight line could not be so drawn ; and so far as Connecticut is con- 
cerned, this supposition may be admitted ; but as relates to Rhode 
Island, it is not only possible but true ; and the line actually protracted 
from this station, marked upon the map and drawn upon the earth’s 
surface, is the line of actual boundary, which then began to be con- 
sidered, and ever since has been claimed and used by Massachusetts, 
as her boundary in conformity with her charter ; and is the line which 
Rhode Island now endeavors to remove about four miles further north. 

The map, which accompanies this article, shows the position of 
Woodward and Saffrey’s line. It also shows the line which Rhode 
Island claims to be the true line of the charter, and the space between 
these two lines, which is the disputed territory now in litigation. 

It is proper to observe, that this map is copied from the official map 
made ex parte by the colony of Rhode Island in 1750, and is suffi- 
ciently correct for the purposes of explanation, but the delineation of 
the head-waters of Charles River is supposed by the agents of Mas- 

sachusetts to be improperly represented by narrowing the representa- 
tion of the stream. A very different picture is made of these waters 
in the map of the state now in progress of being made under the 
official trigonometrical survey, a transcript of which was made by her 
present chief surveyor, and exhibited before the supreme court. A 
copy of this map we regret not being able to present to our readers, 
because it would appear by it that there is another point of the river 
proper, from which a line may be drawn and a boundary traced, that 
more nearly coincides with the actual boundary, than the one now 
claimed by Rhode Island, and diminishes the disputable space to 
about a third part of the area represented in her map. 
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Rhode Island and Massachusetts. 


Whether the line is drawn in the proper place, and whether, if now 
the court should direct commissioners to trace the boundary according 
to the charter, they would so mark a line, depends upon a very sim- 
ple question, which yet has not been considered in the various judicial 
proceedings to which the case has given rise. ‘The question is briefly 
this, Whether the head-waters of Charles river are any part of the 
river, within the terms of the Massachusetts colony charter ? 

The line is to be drawn from a point “three miles south of the 
river called Charles River, or any or every part thereof.” Woodward 
and Saffrey traced the river to its head-waters in a pond, called some- 
times Whitney’s Pond, sometimes Jack’s Pasture Brook, and drew an 
offset of three miles directly south from the centre of that pond ; from 
the southerly point of said line they drew their westerly line ; and 
this Massachusetts claims to have considered to have been according 
to the true meaning and proper construction of her grant by charter. 
Rhode Island, on the other hand, maintains, that the point whence 
the line of three miles is to be drawn, is in the river proper; and she 
takes the most southerly bend of the main stream for this purpose, 
and drawing a line three miles in length south from such point, inter- 
sects it by a line due east and west, which last-named line she claims 
to have considered the true line of boundary between the states. 

The space between the line actually drawn, and that which Rhode 
Island claims to have drawn is the disputed territory, and the claim of 
right, if this was an open question, free from all embarrassment by 
constant uninterrupted possession by Massachusetts, and from negotia- 
tion, compromise, agreement or treaty between the two colonies in an- 
cient times, would depend on a solution of the simple proposition 
above stated. But it 7s embarrassed by both these circumstances, 
and as the plaintiff’s bill refers to them and incorporates them with 
such answers as can be given to them in the bill itself, we now resume 
the analysis of her bill of complaint. 

By the bill, then, it next appears, that in the year 1709, in conse- 
quence of disputes and controversies among the borderers, the two 
colonies appointed persons “ to ascertain and settle the line of boun- 
dary” between them. Governor Dudley was appointed on the 
part of Massachusetts and Lieutenant Governor Jenckes for Rhode 
Island; they were attended by two or three friends of each party. 
The whole company met at Roxbury, on the 19th of January, 1710- 
11, and there, under the hands and seals of Dudley and Jenckes an 
agreement was made and reduced to writing, in which it is declared, 
that having fully debated and duly considered the challenges on both 
sides depending upon the several charters and letters patent, relating to 
the partition line between the said respective governments, and be- 
ing desirous to remove and take away all occasions of dispute and 
controversy betwixt the two governments relating thereto, &c., they 
had mutually concluded and agreed : 
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«“ That the stake set up by N. WoodwardJand S. Saffrey, [skilful and approved 
artists, in the year of our Lord 1642, and since that often renewed in the latitude 
of 41° 55/ being three English miles distant southward from the southernmost part of 
the river cailed Charles river, agreeable to the letters patent for the Massachusetts pro- 
vince, be accompted and allowed on both sides the commencement of the line between 
the Massachusetts and the colony of Rhode Island, and to be continued betwixt them, 
in such manner that after it has proceeded between the two governments it may pass 
over Connecticut river at or near Bissell’s house, as is deciphered in the plan and tract 
of that line by Nathaniel Woodward and Solomon Saftrey now shown forth to us, and 
is remaining upon record in the Massachusetts government. And whereas, upon 
presumption by mistake or ignorance of that line aforesaid, the inhabitants of the 
town of Providence, in the colony of Rhode Island and Providence plantation, have 
surveyed and laid out several lots and divisions of land to the northward of Wood- 
ward and Saffrey’s line aforesaid, on the Massachusetts side ; it is mutually and una- 
nimously agreed, that there shall be and remain unto the said town of Providence and 
inhabitants of the government of Rhode Island and Providence plantation, a certain 
tract of land of one mile in breadth, to the northward of the said line of Woodward 
and Saffrey, as before described and platted, beginning from the great river of Paw- 
tucket and so to proceed on the north side of the said patent line, of equal breadth, 
until it come to the place where Providence west line cuts the said patent line, sup- 
posed to contain five thousand acres, be the same more or less, the soil whereof shall 
be and remain to the town of Providence or others, according to the disposition thereof 
to be made by the government of Rhode Island aforesaid. Nevertheless, to continue 
and remain within the jurisdiction and government of Massachusetts Bay, any thing 
in this agreement to the contrary thereof or seemingly so notwithstanding, saving al- 
ways likewise to any of the inhabitants of Massachusetts their improvements by 
building or fencing in of land within any part of the said mile of land before ex- 
pressed to be and remain to them and their heirs according to their grants and improve- 
ments with this proviso, that so many acres as the occupiers or improvers shall be al- 
lowed upon the several challenges shall be added to the mile aforesaid in some proper 
and convenient place either at the side or end of said tract, so that the proprietors of 
the town of Providence or government of Rhode Island may not be losers thereby. 
And it is further agreed, that persons be nominated and appointed by the governor 
and council of each of the said governments respectively, to attend the first good sea- 
son for that end within the space of six months from the date of these presents to show 
the ancient line of Woodward and Saffrey and to raise and renew marks, stakes, and 
other memoriais for the reviving, preserving and continuing of certain knowledge 
and remembrance thereof in perpetuam, the gentlemen to be appointed to that service 
by the governor and council of the Massachusetts to give seasonable notice to the 
government of Rhode Island of the time and place for attending the same, that the 
gentlemen to be appointed on the part of that government may meet and join them 
accordingly, so that the mile of land herein granted to the inhabitants of Providence 
aforesaid may proceed in the settlement and improvement thereof for the benefit and 
advantage of both governments, and particularly to be a cover for the town of Provi- 
dence against the insults of the Indian enemy.” 


The line not having been run as therein provided for, the colony of 
Rhode Island appointed other commissioners in 1717, with full power 
and authority ‘to agree and settle the aforesaid line between the said 
colonies in the best manner they can, as near agreeable to our royal 
charter as in honor they can compromise the same.” ‘The province 
of Massachusetts appointed their agents, with the same plenary pow- 
ers. The parties met at Rehoboth, on the 22d of October, 1718, 
and there entered into another agreement under their hands and seals: 
“that the stake set up by Woodward and Safirey in 1642, upon 
Wrentham plain, be the station or commencement to begin the line, 
which shall divide between the two governments aforesaid; from 
which said stake the dividing line shall run so as it may at Connect- 
icut river be two miles and a half to the southward of a due west line, 
allowing the variation of the compass to be nine degrees, which said 
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line shall forever be and remain to be the dividing line and boundary 
between the said governments.” 

In the May following, viz. May 12, 1719, certain persons, two be- 
ing from Massachusetts and two from Rhode Island, met at Wrentham ; 
ran a line according to the foregoing directions, or nearly so, and certi- 
fied their proceedings under their hands and seals in the presence of 
three attendant witnesses. 

To these proceedings, which on their face would seem to be final and 
conclusive, and which Massachusetts has always contended were had 
in fairness and good faith, the plaintiff objects by declaring in the bill, 
that they were the result of mistake, originating in the false represen- 
tation of Gov. Dudley, who, the bill says, at the meeting in Roxbury, 
represented to the agents of Rhode Island that Woodward and Saff- 
rey had ascertained the true point three miles from Charles river; that 
they were skilful and approved artists ; that they had set up a stake 
there, and that the place where said stake was so set up was three 
miles and no more, from Charles river or any part thereof ; and that 
the Rhode Island agents, relying on said representations, and verily 
believing the said pomt or place to have been rightly ascertained, 
without going to the place to see for themselves, signed the said agree- 
ment ; whereas, as now appears —the bill says —this point or place 
is more than three miles, to wit, seven miles from any part of said 
river. The Rehoboth agreement is said to have been made under 
the like mistake; and the subsequent running of the line in 1719, 
which it is denied was so run by any competent authority, was vitia- 
ted by the like mistake. 

The bill avers, that this mistake was not discovered or suspected by 
Rhode Island until 1749, and that in 1750, after vainly attempting to 
obtain a revision of the line by consent of Massachusetts, she caused 
the true line to be run and a map made of the premises ; from which 
map the one annexed to this article is copied, and the difference be- 
tween the line of 1710 ’19 and the line of 1750 are thereby to be 
perceived. 

The question of mistake by false representation as a matter of fact, 
and (if sustained by proof,) the effect of such mistake as matter of 
law, are thus opened, on the record, for the judgment of the court. 

There is, however, another important fact disclosed by the bill. It 
declares, that, upon the territory between the two lines above de- 
scribed, which is declared to be twenty miles in length and four miles 
and fifty-six rods in breadth at the east end thereof, and more than five 
miles in breadth at the west end thereof, Massachusetts wrongfully 
possessed herself about the year 1719, and has continued to exercise 
jurisdiction over the same. Massachusetts would claim possession 
from a much earlier period, and it can hardly be doubted, that she 
held this possession from the earliest period of her charter, or at any 
rate, from 1642. Whether this possession for nearly two centuries 
gives her a title independent of any grant or charter and by force of 
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the possession itself, is an important feature of the controversy. Rhode 
Island, while she admits that this possession has never been inter- 
rupted, maintains that on various occasions she has endeavored to ob- 
tain a revision of the question by importunity and remonstrance ; and 
she certainly did invoke the concurrence of Massachusetts in 1750 and 
1792 without effect. 

If our readers have had the patience to follow us through this dry 
detail, they will have seen the subject matter of this controversy be- 
tween sovereign and sister states, and the principal grounds upon 
which it is urged by the plaintiffs, and resisted by the defendants. 
Other subordinate questions, not without interest or perplexity, are 
involved, as commonly is the case in affairs of this ancient and com- 
plicated character. But after all, the subject resolves itself into these 
four questions : 

1. Did the area of seventy or eighty square miles become part of 
the colony of Rhode Island by force of her charter? If it did not, 
there is an end of the matter. If it did; then, 

2. Has Rhode Island lost her title to it by the agreements already 
recited ? 

3. Has she any present legal claim of title against an uninter- 
rupted and adverse possession for nearly two centuries ? 

4. As this territory was never in possession of the state of Rhode 
Island, and as the declamtioh of independence is one of the charters 
of paramount authority under which by force of her previous occu- 
pancy Massachusetts claims title, what effect has that declaration on 
the rights of the parties under all the circumstances of the case? 

It remains for us to speak very briefly of the proceedings 1 in the 
supreme court of the United States on this novel subject of litigation. 
It is now nine years since the bill was filed in that court, and some 
surprise has been expressed, not always in the most candid manner, 
that the suit is not brought to a conclusion. 

When it is considered, that the court sits but once a year, and that 
this is one of that class of high cases, which, by its rules, can be heard 
only by a full bench of judges ; that, in the first place, the jurisdic- 
tion of this great tribunal was to be settled on a question among the 
most original and nice that had occurred in the chapter of constitu- 
tional law ; and that, in the absence of all legislation by congress in 
regard to controversies between the states, the forms of proceeding 
had to be settled upon argument, its slow progress will not seem very 
strange. ‘The state of Rhode Island took her own time for beginning 
this appeal to the great tribunal of supreme law. She may be sup- 
posed to have been well prepared for the contest, before she threw her 
glove into the arena. But in Massachusetts, the subject had slept in 
obscurity for forty years, and old as in fact it was, yet to the existing 
generation of statesmen and lawyers it was entirely new. A report 
made to the senate of Massachusetts in its session of 1832, shows a 
very limited acquaintance with the matter, and earlier reports unfor- 
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tunately had rather compromitted than maintained her rights, from an 
imperfect acquaintance with facts. ‘The case was spread, at long in- 
tervals, over two hundred years of her records, and when they were 
gathered together, a mass of documents was accumulated which 
would consume a year in the reading! But although the citation on 
filing the bill was returnable in 1833, there was no effort till the fol- 
lowing year made by the plaintiffs to speed the cause. At the term 
of the court in 1835, a plea and answer were put in by the defend- 
ants, and in 1836, the plaintiffs, not having moved further in the case, 
a rule was obtained by the defendants to this effect, that the complain- 
ants file a replication within six months, or the cause be dismissed. 

Accordingly, within the six months a replication was filed, accom- 
panied by notice, that at the then ensuing term, a motion would be 
made for leave to withdraw this replication, and to set the defendants’ 
plea down for a hearing. The motion was made as proposed, and 
not being objected to, was granted of course. But then it was sug- 
gested by the plaintiffs, that the bill needed amendment, and this 
amendment, readily acceded to by the defendants, was not made in 
form until 1839, 

In the mean while, that no time might be lost, the defendants’ 
counsel (to whom the governor, by a special commission dated 
in Dec. 1836, had added James 'T. Austin,) moved to dismiss 
the suit for want of jurisdiction. This motion was elaborately ar- 
gued in 1838, upon principles which are reported in the 12 Peters’s 
R. 657 et seq. The court by a bare majority of its members, sus- 
tained its jurisdiction. Other difficulties, of which the succeeding 
volumes of Peters give some account, prevented further proceedings 
until 1840, (14 Peters, 219) when the bill being amended and the 
same plea filed, an argument was had on its sufliciency, and the plea 
being overruled, a demurrer to the whole bill both for discovery and 
relief was filed, upon which argument was again had at the late term 
of the court, and the demurrer being also overruled an answer to the 
whole bill was ordered and must be put on file by the first day of 
August next.’ 





! The progress of the cause has witnessed some change in the counsel. The plaintiffs’ 
bill is signed by Albert C. Greene, attorney general of Rhode Island, and Asher 
Robbins, solicitor for the complainant. The latter gentlemen never attended the 
arguments in the supreme court, and the attorney general of Rhode Island withdrew 
after 1837. They were succeeded by the Honorable Benjamin Hazard and John 
Whipple, the former of whom being too infirm in health to take part in the discus- 
sion at the last term, his place was supplied by Richard K. Randolph. Since then 
Mr. Hazard has died. On the part of Massachusetts, although Mr. Webster still 
continues her counsel on the record, his present position will necessarily interrupt his 
connection with the bar. Mr. Austin has tendered to the governor his resignation of 
the special commission under which he was appointed to act in the cause, and pro- 
bably the great work which the interests of both states demand, and the wide field 
for it which is opened by the recent decision of the court, and especially by intima- 
tions that fell from the bench as to the facts on which the case will turn, is to be 
traversed by new laborers. The truth is, that when the public is concerned in a law- 
suit of this description, the honor of serving them is liable toa great many draw- 
backs, which are not submitted to in controversies of a more private character. 
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The proceedings in court have not been without advantage. They 
open the new road upon which this novel cause is now to advance. 
They instruct the parties as to their rights, and the law, by which 
the court will administer them. There had been no precedent for 
such a suit. The suability of the states, allowed by the text of the 
constitution, was very early prevented from having any practical 
effect by the eleventh article of amendment. But this suit, and the 
liability of a state to the process of the court in such cases, is main- 
tained by a provision of the constitution, (not touched by the amend- 
ment,) which extends the judicial power of the supreme court, “ to 
controversies between two or more states.” 

In the argument on this jurisdiction, it was maintained by the de- 
fendant, that these controversies must be limited to those civil cases, 
of which judicial courts take cognizance ; and could not extend to 
political controversies, of which this was an example, over which 
judicial tribunals do not ordinarily hold jurisdiction, Of this opinion 
was the chief justice. And again it was maintained, that although 
the judicial power might extend to such a case by the constitution, 
such power, could not be exercised until congress had provided a 
rule of decision and modes of proceeding suited to so novel a case. 
These positions were ably sustained by a minority of the court, but 
the decision was adverse to them. ‘The court, it seems to us, has 
found itself embarrassed in carrying out its declared power. It has 
found, we think, that a claim for jurisdiction and sovereignty, as con- 
fessedly it is no right of private citizens and not one of those ques- 
tions which can ever arise in the ordinary exercise of common law 
or equity jurisdiction, is too gigantic and weighty for the administra- 
tion of any known forms of law. 

Early in these proceedings it was announced, that in this, as in 
other cases, the court would be governed by the rules of practice of 
the high court of chancery in England; but it had got but a little 
way before it declared that it “would so mould these rules, as to 
bring the case to a final hearing on its merits; and that it was too 
important in its character, and the interests concerned too great, to be 
decided upon mere technical principles of chancery proceeding.” 
14 Peters, 210. 

In the present position of the case, the whole merits of the contro- 
versy are to come into judgment; and although, we think the case 

might fairly have been decided, according to Mr. Justice McLean’s 
most learned dissenting opinion, (14 Peters, 262) or even adversely 
to it, if the adverse doctrine had found better favor in the minds of 
the majority, and are certainly disappointed with the reasoning of the 
court on the demurrer; still we have entire confidence in the intelli- 
gence and fidelity of that dignified tribunal. There is, we are sorry 
to perceive, a disposition sometimes apparent, to undervalue its high 
and commanding character. Because its decisions, on some ques- 
tions, are not in unison with our general opinions, and because some 
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principles are adopted which are not in harmony with the doctrines 
of our schools ; and possibly because a majority of its members are of 
a political party in opposition to the one to which we belong, we are 
in danger of losing our respect for its learning, its authority, and its 
power. But the members of this high court have, as a body, no su- 
periors in all the great qualities of mind and heart, in honor, integrity, 
ability and learning, which are the ornaments of the bench and the 
security of the people. We should encourage this belief. We 
should cling to it as long and as closely as possible. ‘The architect, 
said a distinguished advocate sneeringly, has placed the court-room 
in the basement of the capitol. But, if it may be supposed there was 
an allegory in his mind, here is the place for the court, for it is the 
basement and corner stone of public liberty, which can never be 
shaken while it rests on this immovable foundation. 


RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Massachusetts, October Term, 
1840, at Boston. 


JORDAN AND oTuEeRS v. Warren Insurance Co. 


Insurance on freight, ona voyage at and from New Orleans to Havre: The vessel was 
compelled to put back to New Orleans in consequence ofan accident. The cargo, 
consisting principally of cotton, was so much damaged, that it would require several 
months to repack it in a condition to be re shipped, and it was sold by consent of 
the master and shippers ; and the vessel proceeded on another voyage. Held, that 
the underwriters were not liable. 

Underwriters cannot avail themselves ofa freight earned in a new voyage, which they 
have not insured, by way of recompense for losses on another voyage, which they 
have insured, and which has already terminated. Thus, where freight was insured 
at and from New Orleans to Havre, and the ship, meeting with an accident, put 
back, and another voyage to England was substituted, on which freight was earned ; 
it was held, that the underwriters were not entitled to the freight of the substituted 
voyage, as in the nature of a salvage freight. 7 

Where a cargo is so much injured (although capable of being carried to the port of 
destination, and there landed), that it will endanger the safety of the ship and cargo, 
or it will become utterly worthless, it is the duty of the master to land and sell th 
cargo at the place, where the necessity arises. 


The shipper has no right to demand the cargo at an intermediate port, without paying 
full freight. , 


Underwriters take upon themselves no risk whatever, as to the length or duration of 
the voyage insured. 


Assumpsir on a policy of insurance. The policy was underwrit- 
ten on the 30th of May, 1838, by the Warren Insurance Company, 
and thereby they caused Oliver Jordan, for whom it concerns, to be 
insured, lost or not lost, seven thousand dollars on the freight of the 
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ship Franklin, at and from New Orleans to Havre, at a premium of 
1 1-4 percent. The declaration alleged, that the ship sailed on the 
voyage on the 6th of June, with a cargo on board, and was, during 
the voyage, driven by the violence of the waves and currents, upon 
a bank in the river Mississippi, where the vessel remained hard and 
fast in the mud ; and while lying upon the said bank, was violently 
struck by a steamboat called the Tyger,—by which disasters the 
vessel was so injured and broken, that the cargo of the vessel was 
destroyed, and the vessel prevented from performing her voyage, and 
the freight was totally lost. Plea, the general issue. 

The facts, as they were agreed by the parties or proved in the 
case, were, that the ‘plaintiffs were the owners of the ship ; that she 
took on board a cargo at New Orleans on freight for Havre, consist- 
ing of cotton, worth about $60,000, tobacco worth $10,500, and 
woods and wax about %500,—in the whole worth about $71,000. 
The freight bill was about $9916. While the ship was proceeding 
down the river Mississippi on the voyage, on the 7th of June, 1838, 
being in tow of the steamboat Tyger, towards the bar, the current 
of the river, running with great rapidity, caused the ship to sheer and 
surge so violently on the tow-line, that the steamboat lost her steer- 
age-way, and, before she could recover her position, the ship took 
ground, and remained hard and fast. The eddy current then taking 
the steamboat, she swung round, and, driving stern foremost, struck , 
the ship with great violence on the larboard side, and thereby did 
considerable damage to her. ‘The ship was then found to have con- 
siderable water in her hold, increasing from six feet to thirteen feet. 
The cargo was thereupon taken out to lighten the ship and save the 
cargo, and it was carried back in steamboats, &c., to New Orleans. 
The ship being lightened by taking out her cargo, was also carried 
back to New Orleans, and was repaired and fitted again for sea be- 
fore the 21st of July following. After the cargo arrived at New Or- 
leans, it was surveyed by experts; and being found wet and dam- 
aged, a large portion of it was, by their advice, sold at public auction. 
The damaged part of the cargo sold for about $19,774 22; the 
residue, amounting in value to about $2210, being in a sound state, 
was shipped for Havre in another vessel. 

It further appeared in the case, that the cotton, if shipped again 
in the ship in its wetted and damaged state, would have been very 
liable to spontaneous ignition ; but it could, by a process of drying, 
sorting, and repacking, be put in a state for reshipment for commer- 
cial purposes, and that there were conveniences for the purpose. 
But the process was slow and would occupy a considerable length of 
time to be perfected ; as loug, as some of the witnesses thought, as six 
months. But it did not appear, that the cotton might not have been 
dried so as to be safe for transportation against ignition in a shorter 
period. After the Franklin was repaired, “she took another cargo on 
board for England, the freight of which was worth $10,000, and 
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sailed therewith on the 2st of July, and safely landed that cargo 
and earned the freight. 

At the ‘rial, one of the principal questions argued to the jury, (the 
question: . law arising in the case being reserved by consent for the 
consideration of the court,) was, whether the master acted according 
to his duty in allowing the cargo to be given up and sold on account 
of its damaged state. The jury, after finding a verdict for the plain- 
tiff for #7000, further found ; “ That it was the absolute duty of the 
master to the owners of the cargo, not to undertake to carry forward 
the cargo ; but that he acted properly in suffering it to be taken out 
of the ship and disposed of.”’ 


The cause was now argued upon the reserved questions under the 
agreement of the parties, by Daniel Webster and J. P. Healy, for 
the plaintifis; and by Theophilus Parsons and Theophilus P. 
Chandler, for the defendants. 


Srory J. ‘Two questions of law have been presented for the con- 
sideration of the court by the counsel for the defendants. (1.) That, 
under the circumstances of the present case, there has been no loss 
of the freight for the voyage, for which the underwriters are liable 
under the policy. (2.) Secondly, if there has been, then the un- 
derwriters are entitled to the freight of the substituted voyage to 
England as in the nature of a salvage of freight. The latter ground 
is maintained, upon the footing of the authority of the case of Everth 
v. Smith, (2 Maule & Selw. 278,) and that of McCarthy v. Abel, 
(5 East, R. 388.) There seems no reason to doubt the authority or 
correctness of either of these decisions. But they are founded alto- 
gether upon a consideration, which has no existence in the present 
case. There, the voyage on which freight was earned, was the very 
voyage insured, and which had not then terminated. Here, the 
voyage was entirely new, to a new port. ‘The terminus of the old 
voyage was Havre,—of the new voyage, was England. The old 
voyage to Havre was terminated ; and the new voyage had not the 
slightest connection with it. I know of no principle or authority, 
upon which the court can say, that the underwriters have a right to 
avail themselves of a freight earned in a new voyage, which they have 
not insured, by way of recompense for losses on another voyage, which 
they have insured, and which has already terminated. 

The real question, then, and the only one before the court, is that 
first stated. ‘The question is not, whether the freight insured has 
been lost, (although the circumstances of the case are so imperfectly 
stated, that there is great obscurity as to the manner of settling the 
controversy between the owners and the freighters,) but whether it 
has been lost by any peril insured against, so as to make the under- 
writers liable therefor. The ship was clearly refitted for the voyage 
and capable of resuming it within a reasonable time, and if the coa- 
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dition of the cargo had been then such, that it could have been re- 
shipped for the voyage, the master had a right to require it to be 
reshipped, and was bound to proceed with it on the voyage ; or, if he 
did not, the freight, if lost, would be lost by his default, and not by 
any peril insured against. It has been suggested, that the time of the 
detention of the ship to refit was longer than the actual voyage to 
Havre ; and, therefore, that the master might reasonably refuse to 
proceed on the voyage. But the underwriters take upon themselves 
no risk whatsoever, as to the length or duration of the voyage insur- 
ed. What they undertake is, that notwithstanding any of the perils 
insured against, the ship shall be capable of performing the voyage, 
so as to earn the freight insured, not that the voyage shall be per- 
formed in a longer or a shorter period. ‘The owner takes upon him- 
self the chances of a short or of a protracted passage. ‘This doctrine 
was fully recognized in Anderson vy. Wallis, (2 Maule & Selw. R. 
240,) and applied to the very case of an insurance on freight, in 
Everth v. Smith, (2 Maule & Selw. 278.) In the latter case, the 
court held, that the underwriter had nothing to do with the tempo- 
rary retardation, or protraction, or interruption of the voyage, if it 
was ultimately resumed, or capable of being resumed and performed. 
And, upon that occasion, Lord Ellenborough alluded to the doctrine 
in the former case, and repeated the question ; “* What case has ever 
yet decided, that such a temporary retardation (not going, as he ad- 
ded afterwards, to a destruction of the contemplated adventure,) is a 
good cause of abandonment, so as to amount to a total loss? Dis- — 
appointment of arrival is a new head of abandonmentiin insurance 
law.” 

The jury have, indeed, found, that the master, in delivering up the 
cargo and allowing the sale thereof at New Orleans, performed his 
absolute duty to the owners of the cargo, and ought not to have un- 
dertaken to carry it forward to its destination in its then damaged 
state. And I think, that the jury were well warranted in this find- 
ing ; for when a cargo on freight is so much injured, although capa- 
ble of being carried to the port of destination, and there landed, yet 
if, from its present state, it will endanger the safety as well of the 
ship as of the cargo, or it will become utterly worthless on arrival at 
the port of destination, it is the duty of the master, exercising a sound 
discretion, for the benefit of all concerned, and especially of the ship- 
pers of the cargo, to land and sell the same at the place, where the 
necessity arises, whether it be by putting back to the original port 
of the shipment, or at any intermediate port, at which the ship ar- 
rives in the course of the voyage. It would be contrary to common 
sense and common justice for him to sacrifice the cargo for the bene- 
fit of another party in interest ; or to elect upon whom the ruin, 
caused by a common calamity, should fall. In a case of necessity, 
or unexpected and pressing calamity, emergent in the course of the 
voyage, the master is by law created an agent from necessity for the 
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benefit of all concerned ; and what he fairly and reasonably does 
under such circumstances in the exercise of a sound discretion, binds 
all the parties in interest in the voyage, whether owners, or shippers, 
or underwriters. But, then, the question still remains, upon whom 
is any given loss to fall; and it by no means follows, because a sale 
of the goods has taken place at a port short of the port of destination 
by reason of a damage sustained by the cargo, the cargo specifically 
remaining, capable of being carried to its destination, that there is no 
freight due thereon by the shippers ; but that the whole loss is to be 
borne by the underwriters on freight. ‘That is assuming the very 
point in controversy. 

Let us see, then, how upon principle the case stands as between 
the shippers of the cargo and the owners of the ship. We must take 
it in the present case, that the sale was with the entire consent and 
approbation of the shippers as well as the master, and for the benefit 
of the former. Now, nothing is better founded in the law on this 
subject, than that the shippers are bound to pay the full freight for 
the voyage, if the cargo is carried to the port of destination and spe- 
cifically remains, notwithstanding at its arrival it is, by reason of sea 
damage, utterly ruined and worthless. ‘This dectrine, although for- 
merly a matter of some doubt, is now firmly established, and indeed 
must be manifestly so upon principle.’ It is as clear, that after the 
shipment of the cargo on the voyage the shippers have no right to 
demand it at any intermediate port short of the port of destination, 
without payment of the full freight for the voyage, whether the cargo 
be there in a damaged or in an undamaged state. ‘The reason is ob- 
vious. ‘The master has a right to carry on the cargo to the port of 
destination ; and if his ship be capable, either then or within a rea- 
sonable time, of carrying the cargo to the port of destination, there is 
no ground to say, that he is not entitled to earn a full freight, and 
the shippers of the cargo cannot insist upon changing the original 
contract in invitum, and cut him off from all freight, or dismiss him 
with a pro ratd freight. ‘The contract of the ship-owner is to carry 
the cargo to the port of destination ; but he by no means warrants 
the state, in which it shall arrive, as it may be affected by the perils 
of the seas or other perils, against which his contract does not bind 
him. It is uo answer, to say, that, if the cargo is carried on in a 
damaged state, it will be ruined. ‘The true reply is, that the ship- 
owner has nothing to do with that, and that the shippers have no 
right to throw the loss of freight upon him, because the cargo is in 
danger of ruin by a calamity, against which he did not warrant them.’ 

How, then, do these principles apply to the circumstances of the 
present case. ‘he ship was repaired, and capable again of taking 





! See Abbott on Shipping, Part iii. chap. 7, § 7 to § 9, and notes to American edi- 
tion of 1829. Griswold v. New York Ins. Co. (3 John. R. 321 ) 

* Stevens and Benecke on Average, by W. Phillips, p. 286, note (1) ; Id. p. 357 to 
p. 360, edit. 1833. 3 Kent Comm. Lect. 47, p. 225, 4th edit. 
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on board the cargo at New Orleans, within a reasonable time. The 
master had a right to require, that it should be so taken on board and 
carried on the voyage, as soon as it should be in a condition to be 
safely reshipped. He had a right to wait uatil the cargo could be 
dried, sorted, repacked, and prepared for reshipment. ‘The delay 
arising thereby would be a mere retardation or temporary interrup- 
tion or suspension of the voyage, and not an utter frustration or de- 
struction of it. If, then, the freight has been lost, it has been lost by 
his own voluntary act, and not by the necessary operation of any of 
the perils insured against. ‘The whole evidence shews, that the car- 
go could have been dried, sorted, and repacked safely for the voyage 
and, at the farthest, within six months. Mere delay in the voyage, 
or disappointment as to the time of arrival, constitutes, as we have 
seen, no ground for an abandonment of the voyage. So that here 
the loss of freight has been by a voluntary abandonment of the voyage 
by the master ; and not from necessity, superinduced by any perils 
insured against. 

Then, how stands the case as to the shippers of the cargo? They 
could not require the cargo to be redelivered to them, without the 
payment of freight for the voyage ; and if they did not choose to pay 
the freight, the master had a right to retain the cargo for the payment 
thereof, or to prepare it again for reshipment, as soon as it could be 
safely done, unless the owners refused to allow it to be again shipped 
on the voyage. If they did so refuse, then the contract for full freight 
would have been complete on the part of the ship-owner, from the 
default on the other side. But we must take the case here to be, 
what in reality it was, a mutual, voluntary agreement, on the part of 
the master and the shippers, that the damaged cargo should be sold. 
The sale must, therefore, be treated as a sale reserving all the rights 
of the respective parties. And, in my judgment, the ship-owner was, 
for the reasons already stated, upon principle, entitled, under all the 
circumstances, to a full freight for the voyage upon all the goods so 
sold, or relinquished. He has, therefore, not lost his freight for the 
voyage from any perils insured against ; but it is a clear right now 
existing against the shippers of the cargo, or, if lost, it has been lost 
by the voluntary relinquishment of the master and owner by their own 
act or default. So far the principles of law would conduct us, in my 
judgment, upon general reasoning, independent of authority. 

But let us see, how the case stands, upon the footing of authority. 
And in this case, in my judgment, there is not only no authority ad- 
verse to the doctrine already stated, but there are authorities posi- 
tively in its favor; and which, in effect, if admitted to prevail, decide 
the very case before this court. 

The case of Herbert v. Hallett, (3 John. Cas. 93,) very nearly 
approaches the present. ‘There, the insurance was upon freight 
on a voyage from New York to Havanna. The ship was stranded 
in a gale of wind, at Sandy Hook, on the outward voyage ; the cargo 
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was unladen, being considerably damaged, and was brought back to 
New York and delivered back to the “shippers. The ship was re- 
paired in a fortnight, and was soon afterwards sent on a different voyage. 
The court held, that the underwriters on freight were not liable on the 
policy ; that the ship-owner ought to have insisted in carrying on the 
cargo after the ship was repaired ; ; and that he had, by his negli- 
gence or folly, and not by any peril insured against, lost the freight. 
The court said, that if the ship be injured by the perils of the sea, 
but is repaired within a reasonable time, and the goods are damaged, 
the owner will be entitled to his freight, if he offers to carry on the 
goods, although damaged, on the voyage, and the shippers refuse, 
Nothing but a physical destruction thereof will exempt the shipper 
from payment of freight in such a case. It did not appear in this 
case, that the cargo was incapable of being reshipped. ‘The case of 
Griswold v. The New York Insurance Company, (1 John. R. 204,) 
was an insurance on freight at and from New York to Barcelona, 
with liberty to touch at Gibraltar. In proceeding on the voyage, 
the ship was stranded on Long Island, and the cargo (flour) was, with 
a small exception, damaged. ‘The cargo was taken out, and the ship 
got off and repaired in six days. ‘The cargo was received by the 
shippers, and sold at auction at a loss of 27 per cent. The ship- 
owner abandoned to the underwriters on freight, and brought an ac- 
tion on the policy for the loss. The court affirmed the doctrine of 
the former case, holding that the ship-owner ought to have insisted on 
carrying on the cargo to the port of destination, so as to entitle him- 
self toa full freight ; and that there was no ground for the abandon- 
ment. Here the cargo was perishable ; and upon the new trial or- 
dered by the court, it appeared, that if it had been carried to the 
port of destination, it would not have been worih the freight. But, 
notwithstanding this fact, the court adhered to their former opinion, 
that the ship-owner was not entitled to recover. Griswold v. The 
few York Insurance Company, (3 John. R. 321.) In Saltus v. The 
Ocean Insurance Company, (14 Jobn. R. 138,) there was an insur- 
ance on ship and freight and cargo, (rye flour and corn) ; and the 
vessel, in the course of the voyage, was obliged to put into a port of 
necessity to repair, and there the cargo was found to be greatly dete- 
riorated, and in a state not fit to be unshipped ; and it was accord- 
ingly sold. ‘The vessel was repaired so as to be able to resume the 
voyage. The court held, that the ship-owner could not recover on 
the policy on freight, as the cargo, though damaged, still remained 
in specie ; and the authority of Griswold v. The New York Insur- 
ance Company, was fully recognized. The case of Whitney v. The 
New York Insurance Company, (18 John. R. 208,) is supposed to 
trench upon the principles of the former cases. It strikes me, that it 
is entirely consistent with those principles ; and that the decision 
turned upon peculiar circumstances. It was a policy on freight. 
The cargo was hemp, which was wetted, and the master could neither 
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dry the hemp, nor ship it on board another vessel for the voyage in 
the wet and perishing condition in which it was; there being great 


danger of ignition. His own ship was disabled, and could not be 
repaired for half her value ; nor could the hemp be reshipped in an- 
other vessel to the port of destination for one half of the value of the 
freight as valued in the policy. ‘The master, therefore, broke up the 
voyage. The court held, that the voyage was rightfully broken up, 
and the ship-owner, having abandoned on the policy, was entitled 
to recover for a total loss of the freight. The case of McGaw v. The 
Ocean Insurance Company, (2 Chandler’s Law Reporter, 363,) man- 
ifestly proceeded upon similar principles. Thus far the American 
authorities have gone ; and they uniformly sustain the same doctrine. 

The question has also arisen in England ; and has there received 
a similar determination. In Moody v. Jones, (4 Barn. & Cresw. R. 
394,) there was a policy on freight of the ship at and from Kings- 
ton in Jamaica to Liverpool. ‘The vessel sailed on the voyage with 
a cargo of cotton, coffee, sugar, hides, and other goods, belonging to 
various shippers. ‘The ship having started a plank, was obliged to 
put back to Kingston to repair; and was there repaired. ‘The cargo 
was landed, and was found so wetted by the sea water, that it could 
not be reshipped without danger from ignition to the rest of the ship 
and cargo, unless it underwent a process of drying, which would de- 
iain the ship six weeks, and this would have been attended with an 
expense equal to the freight. Under these circumstances, the ship- 
pers refusing to interfere, but approving of a sale by the master, the 
master sold the damaged goods, and sailed with the proceeds thereof 
to Liverpool; and safely arrived there. ‘The master’s proceedings 
at Kingston were found to be such as a prudent man uninsured wou!d 
have adopted. The master, at Liverpool, paid over the proceeds of 
the goods to the parties interested, without any deduction of freight. 
The question was, whether under these circumstances there was such 
a loss of the freight of the goods so sold, as entitled the ship-owner to 
recover under the policy. The court held, that there was not. The 
reasoning of the court is certainly not very full or satisfactory. But 
it is plainly in coincidence with what has been already stated, as the 
just result of the principles of law on the subject of the earning of 
freight. It may be added, that the same doctrine may be fairly de- 
ducible (although the very case is not put) from the reasoning of 
Pothier on the point, when full freight is due ;' and it is not unim- 
portant to remark, that Mr. Stevens and Mr. Benecke, both of them 
gentlemen of great practical experience in this branch of the law, 
assert the same doctrine, as one well established.’ 





' Pothier Traité de la Charte-Partie, n. 70 ton. 77. Id.n. 121. 


* Stevens on Average, p. 81, n. 6, edit. 1817. Id. edit. by Phillips, p. 286, note (1) 
edit. 1833. Benecke on Insurance, p. 447 to p. 449, edit 1834. Id. by Phillips, p.357 
to 367, edit. 1933. 
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Upon the whole, my opinion, upon a deliberate survey of the 
whole matter, is, that the plaintiffs are not entitled to recover in the 
present case fora total loss of the freight insured. But that their 
claim is limited to the general average, and the loss of the freight of 
such of the goods, as were physically lost and destroyed by the perils 
of the seas. 



























District Court of the United States, Massachusetts, March, 1841, 
at Boston. 





DexTer AND oTHeERs v. Bark RicumMonp anv Carco. 


Libel for salvage by pilots: Held, that the services rendered in this case constituted 
no claim for salvage ; but the libellants were permitted to amend their libel and file 
a supplemental bill for extra compensation as pilots, which, on a hearing, was al- 
lowed to them. 
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Tuts was a case in which the libellants, pilots of Martha’s Vine- 

yard, claimed salvage of the owners of the bark Richmond, belong- 

ing to Providence, R. 1., for services rendered in getting the bark into 

Holmes’s Hole, on the 27th of November last, she being forty-two 

days from New Orleans, bound for Boston. It was in evidence that ‘ 
the value of the bark, with her cargo, consisting of cotton and lead, 
was more than $50,000. On the 19th of November, in a violent 
gale, as appeared by her log, her rudder was Jost, and a temporary 
steering apparatus was arranged to supply its place. The evidence of 
the libellants tended to show, that the vessel being, as they main- 
tained, then without a rudder and otherwise crippled, and short of 
provisions, was spoken and boarded by the libellants off Block 
Island, with two signals of distress fying. That on the morning of 
the 27th of November, they put a pilot aboard and stood by her, at 
the request of the master, all day, and towed her some hours; and 
that, without the assistance rendered by them and their boat, the bark 
could not have reached a harbor that evening. ‘The claimants main- 
tained, that the whole statement of the pilots was greatly exaggera- 
ted, and offered evidence tending to show, that the bark was in no 
danger on that day from wind and sea ; that she was not out of pro- 
visions, and could have made Holmes’s Hole on that day without 
other assistance than that of a pilot;—and they contended that the 
libellants had not gone beyond the ordinary line of their duty as pilots, 
and could not at law recover a salvage compensation. After the 
first hearing of the case, and after consideration and consulting the 
authorities cited on both sides; Davis J. intimated his opinion, that 
the libellants in the case, as pilots, could not recover a salvage com- 
pensation. ‘The libellants then moved for leave to amend their 
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libel, and file a supplemental bill for extra compensation as pilots, to 
which the claimants objected. Ata subsequent day, amendment was 
allowed, and a further hearing had, and evidence introduced to slow 
the fair value of such services, and how they are usually compen- 
sated. The claimants proved the payment of #128 — being $40 for 
pilotage into Holmes’s Hole; $28 for keeper’s fees 14 days there, 
and #60 for pilotage thence to Boston. A large portion of which, 
they contended, was for extra pilotage services, and also a tender of 
$150 in addition ; and thought this was all they should be called 
upon to pay. The libellants contended, that a liberal allowance 
should be made for services attended with danger, and brought some 
evidence tending to show, that $500 or *600 would be a fair com- 
pensation. 


Dexter and G. W. Phillips for the libellants. 
Pope and C. H. Parker for the claimants. 


Davis J. in delivering his opinion, said there were three kinds of 
cases of this nature —one purely salvage, where property had been 
saved from imminent peril; one purely pilotage; one between the 
two, where extra services beyond pilotage had been rendered, and had 
become entitled to extra compensation. ‘The present case was one of 
the latter class. ‘The bark was here in noimminent peril. Hercrew 
was full. There was no distress other than the loss of her rudder, 
which she had been without for ten days previous to the assistance 
rendered. ‘The only pretence of danger was the possibility of a 
change of wind, which might prevent her w eathering Gay Head. It 
was undoubtedly expedient to keep the pilot boat in ‘attendance under 
the circumstances ; but the services thus rendered constituted no claim 
for salvage, but were to be compensated for as extra pilotage. The 
libellants did no more than, as pilots, they should have done. It ap- 
peared, that, in addition to one hundred and twenty eight dollars _pi- 
lotage paid by the respondents, which the learned Judge considered a 
very liberal payment upon their part, a tender of 4150 had been 
made. Allowing that each of the libellants had met with the best 
possible success on the 27th of November, the extent of their earn- 
ings would not have exceeded $40. The tender of $150 would give 
to each of them about $90 apiece, which exceeded, in amount, the 
monthly pay of the whole ship’s crew. This sum was ample and 
more than the libellants should expect to receive under the circum- 
stances. ‘Their mistake had been from the outset in expecting a sal- 
vage compensation, which had Jed them to exaggerate and inflame the 
amount of their claim. It was well in all cases to allow a liberal 
compensation, and though in his opinion, the amount here paid and 
tendered, had been very liberal, yet considering the expense here in- 
curred, and the policy of encouraging the rendering of similar ser- 
vices by persons in the situation of the libellants hereafter, he should 
give them the amount tendered of $150, and one half of their costs. 
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Recent American Decisions. 


Ne tson v. Sure Hercutes. 


Joinder of seamen in suits for wages. 


Libel by a seaman for wages on board the ship Hercules. The 
act of congress of 1790, ch. 56, $6, provides that in suits by sea- 
men for wages, all the seamen (having cause of complaint of the like 
kind against the same vessel) shall be joined as complainants. In this 
case, the libellant was the only one of the crew in port, and brought 
his suit alone. 

Bolles, for the respondents, moved the court to add the names of 
the rest of the crew to the libel, that they might be concluded by the 
decree, and offered evidence to show that they had the same cause of 
action, in all respects, with the libellant. ‘This would answer the ob- 
ject of the statute, which was to save the expense and trouble of sev- 
eral suits. 

R. H. Dana Jr., for the libellant, contended that the statute ap- 
plied only to cases where suits were actually commenced, and that ab- 
sent parties could not be prevented from showing that their cause of 
action was different, and should not be concluded as to their claims by 
a trial upon evidence different from that which they might be able to 
produce. 

Davis J. The court has no power to make parties to the libel. 
The statute only requires the consolidating of several suits, when ac- 
tually brought upon what is evidently the same cause of action. 





Supreme Judicial Court, Massachusetts, March Term, 1841, at 
Boston. 


Lee, ApMINISTRATRIX, v. THORNDIKE, ADMINISTRATOR. 


An award of the commissioners under the treaty with France of July 4, 1831, held, 
not to be conclusive upon the rights of the claimants, as between themselves. 


Assumpsir to recover a part of certain money, alleged to have been 
received by the defendant under an award of the commissioners, ap- 
pointed pursuant to the act of congress, to carry into effect the treaty 
between the United States and France, of July 4, 1831. The plain- 
tiff alleged, that the commissioners, in making their award in the case 
of the schooner Two Friends, Lee, master, had, by mistake, awarded 
the entire amount allowed for the said schooner and the freight there- 
of, to the defendant, as administrator of the estate of Henry Thorn- 
dike, whereas one third of the said amount should have been awarded 
to the plaintiff, as administratrix of Larkin T. Lee; and it was to re- 
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cover this one third of the sum allowed for the said vessel and freight, 
that this action was brought. At the trial, before Putnam J., the 
defendant objected to the admission of any evidence to contradict the 
said award, or to show that a mistake was made in the same, on the 
ground, that the commissioners were a judicial tribunal, and their 
award a judicial act, and on matters within their jurisdiction ; and 
that, being such judicial act, the award could not be impeached col- 
laterally in any other tribunal, but that so long as it remained in force, 
it was conclusive upon all the world. But the judge overruled the 
objection. There were also some objections to certain depositions, 
which were overruled. The plaintiff had a verdict, the defendant 
taking exceptions to the rulings of the judge. 


William Gray for the plaintiff. 
Bradford Sumner for the defendant. 


Putnam J. In Law v. Thorndike, (20 Pick. R. 317; S.C. 1 
Law Reporter, 101,) it was decided, that the remedy in a case like 
this was at law, and not in equity. In the present case, the court 
are of opinion, that all the rulings of the judge at the trial were right. 
The proceedings of the commissioners are, in some respects, conclu- 
sive. It was their appropriate duty to decide upon the amount and 
validity of the claims presented to them ; but it was not their province 
to decide upon the conflicting rights of parties, as between themselves, 
In the case of Comegys v. Vasse, (1 Peters, 212,) a similar point 
arose, and it was there decided, that the commissioners under the 
treaty with Spain had no authority to compel parties, asserting con- 
flicting interests, to appear and litigate before them, nor,to summon 
witnesses to establish or repel such interests. The validity and 
amount of the claim being once ascertained by their award, the fund 
may well be permitted to pass into the hands of any claimant ; and 
his own rights, as well as those of all others, who assert a title to 
the fund, be left to the ordinary course of judicial proceedings in the 
established courts. Judgment on the verdict. 


Wuitney v. WHITAKER AND ANOTHER, 


Where the holder of a promissory note became party to a general assignment, which 
stipulated for a release of the debtors, and subsequently a covenant was made by 
which the creditors were to receive fifty per cent. of their debt, or the release in the 
assignment was to be void, and they did not receive that amount; it was held, that 
the note was not merged in the covenant, and an action might be maintained on it. 


Assumpsit on a promissory note, signed by the defendants. The 
defence was, that the note had been merged in a covenant under seal, 
and that the action should have been brought on the covenant. The 
defendants assigned their property in 1834, for the benefit of their 
creditors, and the plaintiff became a party to the assignment, which 
contained a release of the defendants. Subsequent to the assignment, 
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Law Reporter, 101.) it was decided, that the remedy in a case like 
this was at law, and not in equity. In the present case, the court 
are of opinion, that all the rulings of the judge at the trial were right. 
The proceedings of the commissioners are, in some respects, conclu- 
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assignment was to be void, and they did not receive that amount; it was held, that 
the note was not merged in the covenant, and an action might be maintained on it. 
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creditors, and the plaintiff became a party to the assignment, which 
contained a release of the defendants. Subsequent to the assignment, 
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a covenant was entered into, by which it was provided, that unless 
the plaintiff and other creditors should receive fifty per cent. of their 
demand, their release of the defendants should be void; and they 


were not to sue the defendants for eighteen months. ‘The plaintiff 


did not receive that atnount, and the present action was brought. 


C. G. Loring and Betton for the plaintiffs. 
Bartlett for the defendants. 


Putnam J. The action was rightly brought on the note. ‘The 
two instruments must be construed with reference to each other, as 
if they had been simultaneous. ‘The covenant was not a substitution 
of the note. The release in the assignment was conditional, and the 
condition not having been fulfilled, was void. 

Judgment for the plaintiff. 


RAYMOND AND ANoTHER v. Crown anno Eacure Mitts. 


Where goods were delivered to an agent and charged to him, and an action was sub- 
sequently brought against the principal, it was he/d, not to be a bar to the suit, that 
the vendor had the means of knowing the principal at the time of the sale. Nor was 
it conclusive evidence of an election to trust the agent alone, that the goods were 
sent by his request to the principal; or that, in an action commenced against the 
agent, the name of the principal was subsequently inserted before that of the 
agent was stricken out. 


THis was an action on an account for certain groceries, which were 
furnished to Robert Rogerson, and for which the plaintiffs sought to 
recover of the defendants, on the ground that Rogerson acted as the 
agent of the Crown and Eagle Mills, in making the purchases. ‘This 
suit was originally brought against Rogerson alone, and the defendants 
were afterwards added, and after the action was entered in court, the 
plaintiffs asked and obtained leave to strike out the name of Rogerson. 
It appeared at the trial, that at the first purchase of goods, Rogerson 
said they were for the Crown and Eagle Mills, and he wished them so 
marked, and delivered to his truckman. There was no evidence, that 
the plaintiffs in fact knew that the Crown and Eagle Mills were a 
corporation, or that the name designated any thing more than an ex- 
isting factory, or establishment, but evidence was offered on both sides 
as to their means of knowledge. ‘The judge who presided at the trial, 
instructed the jury, that the defendants were liable if the goods were 
delivered on the credit of Rogerson, the plaintiffs not then knowing 
that the Crown and Eagle Mills were a corporation, or distinct person 
or party, provided they elected to charge them, on discovering that 
fact ; and that it was not enough to discharge the defendants to show 
that the plaintiffs had the means of such knowledge, unless the jury 
were satisfied that they actually knew it. That Rogerson’s mention- 
ing the name of the Crown and Eagle Mills, for whom the goods were 
intended, was not of itself conclusive against the plaintifis. ‘The jury 
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were also instructed, that inserting both names in the writ by the 
plaintiffs was not waiving their right of election between Rogerson and 
the defendants, because they might suppose they could charge both, 
or it might be a mistake of counsel ; and when the plaintiffs found 
that the corporation existed, if they inserted the name of the corpora- 
tion in the writ, it was not fatal to their case that they did not strike 
out the name of Rogerson. ‘The plaintiffs had a verdict, and the de- 
fendants took exceptions. 


Charles G. Loring for the plaintiffs. 
Dexter and Peabody for the defendants. 


Dewey J. There is no dispute here, as to the general doctrine, 
that in case of a sale of goods to an agent, if the principal is after- 
wards disclosed, recourse may be had to him, unless the vendor knew 
at the time of the sale, that the purchaser was an agent, and elected 
to give credit to him instead of his principal. But, it is contended, 
that if the vendor has the means of knowing that the goods are for 
the principal, and then credits the agent, he shall not resort to the 
former. ‘There would be many practical difficulties in the application 
of this doctrine. We do not understand the rule to be attended with 
this strictness. ‘The vendor must have actual knowledge of the prin- 
cipal, and thereupon must elect to trust the agent in order to bar his 
remedy against the principal. ‘The instructions of the judge were 
correct, that the statement of Rogerson that the goods were for the 
Crown and Eagle Mills, was not conclusive evidence that the plain- 
tifls elected to trust Rogerson, knowing his principal. ‘This was clearly 
a question for the jury. ‘The instructions of the judge upon the last 
point were also correct. ‘The fact that Rogerson’s name was not 
stricken out, shows no more that the plaintiffs elected to charge him 
than the defendants. ‘This was open to explanation to the jury, and 
there must be 

Judgment on the verdict. 


Meacuvum v. CorBperr AND ANOTHER, AND TRUSTEE. 


Where a policy of insurance was payable to a mortgagee of the property insured, and 
a loss happened ; it was held, that he was not chargeable as the trustee of the persons 
insured, for the amount due on the policy above his claim, before the loss was ac- 
tually adjusted and the money paid over to him. 


From the answer of John K. Simpson, the trustee, it appeared, 
that the principal defendants caused to be insured, at the Neptune 
Insurance Office, three thousand dollars on furniture belonging to 
them, payable, in case of loss, to said Simpson, to secure him the 
amount of a claim for $917 99, which he held against the defend- 
ants, and which was secured by a mortgage of the property. ‘The 
property was destroyed by fire, but the insurers refused payment until 
VOL. IV.—NO. I. 
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the matter had been referred, when, on the award of the referees, they 
paid over to Simpson the sum of $2410 11. He retained the 
amount due to himself, and paid over the balance on an order of the 
defendants, which they had previously drawn in favor of one Kidder. 
Previous to this, to wit, six hours after the fire, this trustee process 
was served on Simpson; and the question was, whether he was 
chargeable as the trustee of the defendants. 

Sparhawk for the plaintiff. 

Fiske for the trustee. 

Suaw C.J. The trustee had no goods, effects, or credits in his 
hands at the time of the service of the writ. He was merely the as- 
signee of a right to recover this loss for the benefit of the principal 
defendants, after deducting the amount of his claim ; and until he re- 


ceived the amount, it was not trusteeable in his hands ; he might never 
recover it. ‘Trustee discharged. 


Proprietors OF THE Cuvurcu In BRATTLE SQuARE v. BuLLARD. 


Effect of a judgment upon one who was nota party thereto and had no notice of 
the controversy. 


Dest on a bond to save the plaintifis harmless in case any person 
should establish a title to a certain pew in the church in Brattle Square, 
Boston, against the defendant. It appeared, that all the deeds of 
pews in this church are given directly by the parish officers, and when 
a transfer is made, upon proper evidence of the fact being produced, 
a deed is given directly to the grantee by the parish. In the present 
case, a pew had been set off to the defendant, upon an execution held 
by him against Samuel Spear. Before giving a deed to the defendant, 
it was deemed expedient by the parish, to require a bond from him to 
save them harmless from any loss upon their warranty by the estab- 
lishment of a valid title, paramount to the defendant’s. The bond 
recited, that ‘‘ whereas the above-bounden Lewis Bullard has this day 
received from the proprietors of the church in Brattle Square, in Bos- 
ton, a deed, conveying to him a pew in said church, numbered 102 ; 
now if the said Bullard, in case any person or persons should establish 
their title to said pew against the said Bullard, his heirs, assigns, &c., 
and the aforesaid Bullard, his heirs, &c., shall in that case save and 
keep harmless the said proprietors against any damages for breach of 
warranty, or otherwise, in executing or delivering said deed to said 
Lewis, then this obligation to be void,” &c. Subsequently, in 1835, 
the defendant conveyed the pew to Robert Hooper, jr., by a transfer 
in the form prescribed by the parish, and printed on the back of the 
deeds, and Hooper returned to the plaintiffs the defendant’s deed, 
with the transfer thereon, and received from them another deed of the 
same tenor and form, in his own name. In 1838, William H. Spear 
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laid claim to this pew, and upon a reference to arbitrators, the 
award was in his favor, as was also the judgment of the court in an 
action upon the covenant to abide by the award. Spear v. Hooper, 
(2 Law Reporter, 45.) Hooper having been thus evicted, the parish 
paid over to him the value of the pew, and now sought to recover the 
amount of the defendant, in an action of debt upon his bond of indem- 
nity. At the trial, the judgment recovered by William H. Spear was 
offered by the plaintiffs to show a breach of the bond. The defend- 
ant objected to the admission of this judgment, upon the ground that 
he was no party to, and had no notice of, either the submission, the 
award, or the suit upon it; but the judge ruled, that the same was 
admissible in evidence, as tending to prove that the title to the pew 
had been established in some other person than the defendant, or 
Hooper, his grantee. He also ruled, that the plaintiffs must prove, 
by evidence aliunde, that the title to the pew aforesaid was in Spear, 
as determined by the arbitrators in their award. Evidence was then 
offered, on both sides, upon this point, the details of which, and some 
other points, we are obliged to omit. ‘The defendant had a verdict, 
and the case came before the whole court on exceptions to the ruling 
of the judge. 


Ivers J. Austin for the plaintiffs. 
George W. Phillips for the defendant. 


Suaw C.J. The ruling of the judge as to the judgment recover- 
ed by Spear was correct. It was clearly admissible for certain pur- 
poses ; but it was not conclusive upon the title of Spear in this con- 
troversy between other parties. Bullard cannot be bound by a judg- 
ment, which was the result of a controversy between other parties, of 
which he had no notice. The court are also of opinion, that the ver- 
dict was not against the evidence. 

Judgment on the verdict. 


Nites v, Frevp. 
A writ of scire facias against bail cannot be sued out to the same term at which the 
execution against the principal is returnable. 
Scrre facias against bail, sued out to the same term of the court at 
which the execution was returnable. The officer had made a return 
of non est inventus on the execution. 
Greenough for the plaintiff. 


Bolles for the defendant. 
Suaw C.J. The writ was sued out too soon. A return of non 


est inventus cannot be made before the return day, for the debtor may 
be delivered up at any time before that day. 
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GuILpD v. 


Costs, where a petitioning creditor comes in, pursuant to the Revised Statutes, chap. 
90, § 83 
) . 





In this case a petition was filed by the Mechanics’ Bank, as sub- 
sequent attaching creditors, in accordance with the provision in the 
Revised Statutes, ch. 90, $ 83, to set aside the plaintiff’s attach- 
ment. The petition not being sustained, there was a judgment for 
the plaintiff, who now asked for costs against the petitioner, claiming 
an allowance of the usual taxable costs, travel and attendance, coun- 
sel fees, and interest upon the amount of his debt against the defend- 
ant, from the time the petition was filed until judgment. 


D. A. Simmons for the plaintiff. 
Robins, contra. 


Dewey J. Where an action is defaulted and a subsequent attach- 
ing creditor comes in and delays the suit, he must pay costs, if unsuc- 
cessful ; but where, as in this case, the defendant himself keeps the 
action open, and the plaintiff thus has costs against him, he shall not 
recover the same costs of the petitioning creditor. In regard to the 
claim for counsel fees, we do not think they come within the intent of 
the statute in relation to costs in these cases, and they are not allow- 
ed. In regard to the question of interest, without assigning any 
general rule, applicable to other cases, we are of opinion, that, in the 
present case, this is a charge solely on the debtor, inasmuch as he ap- 
peared and caused the case to be brought up to this court by appeal. 
Nor is it any valid objection on the part of the plaintiff, that he can- 
not recover the interest of the defendant, because the ad damnum in 
his writ is too small. The petitioning creditor must not be prejudiced 
by this. But the plaintiff must be allowed the usual attorney fee and 
witnesses’ fees. 


PAGE AND ANOTHER v. BENT AND ANOTHER. 


Where debtors made an assignment of their property, which stipulated for their re- 
lease, and wrote a letter to be shown to certain creditors, which contained some er- 
rors in relation to the amount of property assigned, and said creditors became parties 
to the assignment ; it was held, that the statements in the letter, although untrue, 
were not conclusire evidence of fraud, because one of them might have been an error 
of judgment, and the other was corrected in the assigninent itself, which was re- 
ferred to in the letter. 


Assumpsir by the plaintiffs, of Haverhill, Mass., against the defend- 
ants, of Philadelphia, on a bill of exchange, and also an account 
for goods sold and delivered. At the trial before Wilde J., the de- 
fence was, that the defendants, in 1832, made an assignment of their 
property, which contained a release of debts by those who became 
parties to it; and that the plaintifis became parties to the same. In 
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answer to this, the plaintiffs contended that the release was procured 
by fraud, and was invalid. It appeared that a letter was written by 
the defendants to one Chase, with a request that he would show it to 
the plaintiffs, in which it was stated that they had made an assign- 
ment, a copy of which had been sent to Elias B. Thayer, of Boston, 
who would exhibit it to the plaintiffs, and requested them to become 
parties to it. ‘The plaintiffs contended that they should never have 
come into the assignment but for this letter, and that it contained mis- 
representations in two important particulars. (1.) In stating the 
amount of goods on hand to be 7518 06, when it appeared by the 
valuation of the officers appointed to appraise the same, under oath, 
to be only $4557 08, which appraisement was made before the writ- 
ing of the letter, and was known to the defendants. (2.) In stating 
the amount of the preferred debts to be only $42,805 04, which did 
not include (as the plaintiffs alleged it ought) the debts secured by a 
pledge of a part of the defendants’ assets. ‘The effect of such pledge 
being in fact a preference of such debts, and diminishing so far the 
amount applicable to the debts not preferred. ‘The defendants con- 
tended that no misrepresentation whatever was proved ; that the dif- 
ference in the statements of the goods on hand was clearly accounted 
for by the well known difference between the cost of a stock of goods 
and its actual value in cash when transferred to assignees. In rela- 
tion to the alleged misrepresentation in regard to the amount of the 
preferred debts, the defendants argued that the assignment, which was 
examined by the plaintiffs, accompanied by explanations by Mr. 
Thayer, contained enough to supply any supposed deficiency in the 
letter to Chase. ‘The defendants also contended, that supposing there 
was a misstatement cf their affairs, still, unless it was designedly or 
fraudulently made, it would not in a court of law avoid the release. 
That if the misrepresentation was an innocent one and the plaintiffs 
had been damaged, they must seek relief in a court of equity. The 
jury were instructed, that the burden of avoiding the release was on 
the plaintiff; that if an intentional misrepresentation of their affairs 
had been made by the defendants, the release thereby procured would 
be void ; but that, if such representation was not made designedly, it 
would not in an action at law have that effect. ‘The defendants had 
a verdict, and the plaintiffs moved for a new trial. 


Benjamin Rand for the plaintiffs. 
Ellis Gray Loring for the defendants. 


Suaw C. J. The general doctrine in relation to fraudulent repre- 
sentations was so fully examined by the court in the late case of Haz- 
ard v. Irwin, (18 Pick. 95,) that it is unnecessary to go into it now. 
The instructions to the jury in the present case were correct. The 
first representation, alleged to be fraudulent, in regard to the goods on 
hand, may have been a mere error of judgment; it is not conclu- 
sive evidence of fraud. In relation to the other point, there was 
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strong evidence of fraud fromm the statements in the letter to Chase: 
but the letter referred to the assignment, and in that instrument the 
error was corrected. 

Judgment on the verdict. 







Brooks AND ANOTHER v. Wuirte. 






Before the maturity of a promissory note, two notes amounting to a less sum, and 
signed by other persons than the promisors of the original note, were tendered by 
one of the promisors of the original note and a receipt was given to him in full 
satisfaction of all demands. Held, to be a valid discharge of the debt. Held, also, 
that the question whether the receipt was intended for one or all of the promisors 
was properly left to the jury. 



























AssuMPSIT on a promissory note, against Keith White, William 
Downing, and M. W. Wright, composing the firm of K. White & Co. 
Wright was never served with process, and the plaintiffs discon- 3 
i nued as to Downing in the court below. At the trial, the plain- 
tiffs gave the note in evidence and rested their case. ‘The defence was 
on accord and satisfaction, before the maturity of the note, by the de- 
livery by Downing to the plaintiffs and acceptance by them in full sat- 
isfaction of this and all demands against Kk. White & Co., of two notes 
held by Downing against other persons, amounting together to a less 
sum than the original note. It appeared, that the receipt, which had 
been given by the plaintiffs, was not under seal, and had been lost. 
Evidence was offered to prove that fact, and that the receipt was in full 
of all demands, and was not to Downing alone. Upon this evidence 
the plaintiffs contended that there was no sufficient consideration to 
support the receipt so as to make a discharge and satisfaction of this 
note. ‘That as the receipt was to Downing alone, in law it was no 
discharge of this note as against White. But the jury were instructed, 
that there was a good and sufficient consideration, and the case was 
left with them to find, whether the receipt was intended as a discharge 
of Downing alone or of all the members of the firm. ‘The defendant 
had a verdict, and the plaintiffs moved for a new trial. 


Crowninshield for the plaintiffs. 
B. R. Curtis for the defendant. 


Dewey J. There being no release under seal, the receipt can only 
avail as evidence of an accord and satisfaction. The plaintiffs deny 
that it is good for this,even. The general principle is, that payment 
of a less sum than the debt is no satisfaction of the plaintiff’s claim 
where the payment is in money. The reason as given in Pinnel’s 
case, (5 Coke, R. 115,) is, “ that by no possibility a lesser sum can be 
a satisfaction to the plaintiff for a greater sum.” The rule is strictly 
technical and is not favored ; cases are always taken out of it where 
a consideration can by possibility be raised. ‘Thus, where any thing 
except money is received in full satisfaction, it is sufficient. In the 
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case cited, it is said, “the gift of a horse, hawk, or robe, Xc., in satis- 
faction is good. For it shall be intended that a horse, hawk, or robe, 
&c., might be more beneficial to the plainuff than the money, in 
respect of some circumstance, or otherwise the plaintiff would not 
have accepted it in satisfaction. But when the whole sum is due, by 
no intendment, acceptance of parcel can be a satisfaction to the plain- 
tiff; but in the case at bar, it was resolved, that the payment and ac- 
ceptance of parcel before the day in satisfaction of the whole, would 
be a good satisfaction, in regard of circumstance of time; for per- 
adventure parcel of it before the day would be more beneficial to him 
than the whole at the day, and the value of the satisfaction is not ma- 
terial.” So in the case of Boyd v. Hitchcock, (20 John. R. 76,) 
it was held, that where a debtor gives his note indorsed by a third per- 
son as further security, for a part of the debt, which is accepted by 
the creditor, in full satisfaction of all demands, it is a valid discharge 
of the whole debt, and it may be pleaded in bar, as‘an accord and 
satisfaction. ‘The court are clearly of opinion, that, upon this point, 
the instructions to the jury were right. ‘The other point, as to 
whether the receipt was intended as a discharge of Downing only, or 
of all the members of the firm was properly left to the jury ; and 
there must be, 
Judgment on the verdict. 


JouNsoNn v. JORDAN. 


Where one sold adjacent lots to different persons at the same time, and no mention 
was made in the deeds of aright of drain ; it was held, that one of the purchasers had 
a right to close up the drain of the other's lot, which passed over his premises. 


Trespass quare clausum in entering the plaintiff’s close and opening 
a certain drain, which the plaintiff had closed up. ‘The defence was, 
that the defendant had a right to havea drain run from his house over 
the plaintiff ’s lot ; that the plaintiff stopped it up, and the defendant 
entered upon the plaintiff’s lot to open it again, which he did with as 
little injury to the plaintiff’s lot as possible. It appeared, that both 
of these lots, which are situated on ‘Temple street, in Boston, were 
owned by William Breed in 1804. He devised to his wife Rebecca, 
the use, income and improvement of the same during her life, and af- 
ter her decease to Peter O. Thacher, to have and hold the same in 
fee simple for certain purposes. In 1825, Breed and wife being both 
deceased, Judge Thacher caused the land to be divided into several 
lots, and to be sold at public auction ; and these two lots were sold to 
different individuals, under whom the present parties derived their ti- 
tles. This drain existed at the time of the sale by Judge Thacher ; 
but nothing was said about it in the deeds. 


Blair for the plaintiff. 
B. R. Curtis for the defendant. 
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Suaw C.J. If a party convey an estate having certain easements 
appertaining thereto, they will pass to the purchaser, even although no 
mention is made of them in the deed. ‘The difficulty exists where 
the owner of land divides it and sells to different persons without men- 
tioning any thing in the deeds of any easements. In this case, as in 
all others of a like kind, the object i is to ascertain the intention of the 
parties ; and in order to this it is necessary to refer to the settled rules 
of construction. ‘The well known rule of construction in reference 
to deeds is, that the language is to be taken most strongly against the 
grantor ; which would have an important bearing here, if one of the 
lots had been sold before the other. But here they were both sold at 
the same time ; and the court cannot so construe the deeds as to make 
a reservation in favor of one purchaser and against the other, in re- 
spect to an easement of which no mention is made in the deeds. The 
lots being both sold on the same day and no mention being made in 
the deeds of a right of drain, the plaintiff was justified in closing it 
up, and the defendant had no right to come upon the plaintiff’s land 
to open it. 


Perry v. HARRINGTON AND OTHERS. 


An acceptance to pay a certain amount of money out of the first money which might 
be received on a certain account, is a continuing undertaking; and the acceptors 
must pay the money as fast as collected, upon reasonable re quest. 

Tis was an action against the defendants as acceptors of the fol- 
lowing order: “ Boston, April 8, 1837, Messrs. Harrington and Co. 
Gent. please pay Mrs. C. Perry two hundred dollars out of the first mo- 
ney belonging to me, which you may receive on account of the Eastern 
Star, and oblige your obedient servant, D. H. Creeig.”” ‘There was an 
indorsement of three dollars. The Eastern Star was a newspaper, 
which the defendants, Harrington & Co., had purchased of Creeig, 
and the money was to be paid out of what they collected of sub- 
scribers and other debtors to the establishment. When they had col- 
lected $63 75, a demand was made on them in behalf of the plain- 
tiff for the money they had collected. They refused to pay, and in 
June, 1837, an action was brought by the plaintiff against the defend- 
ants on this acceptance, alleging that the *y had collected $100 on ac- 
count of the Eastern Star. <A trial was had and the plaintiff recov- 
ered a verdict for $6039. Since that action was brought the de- 
fendants collected from subscribers to the Star $136 25. After they 
had collected this, to wit, on April 1, 1838, the plaintiff demanded 
payment of this additional sum, which they refused to pay, and the 
present action was brought. 


Sewall for the plaintiff. 
Harrington for the defendants. 
Suaw C. J. Is the first judgment a bar to the present action? We 
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think not. It is now well settled, that a contract to do several things 
at several times is divisible in its nature, and an action of assumpsit 
lies upon every default. Badger v. Titcomb, (15 Pick. 409.) This 
acceptance is obviously a continuing undertaking. It was argued by 
the defendants, that the whole was to be void unless the sum received 
amounted to two hundred dollars, and all right of action was sus- 
pended until that amount was received; but the true construction is, 
that the acceptors were to pay the money as fast as collected tll the 
sum reached two hundred dollars. If it never reached that amount, 
then their undertaking was to pay all that was received. No time 
being fixed for the payment of the amounts collected, it was to be 
done upon reasonable request ; which obviates the defendants’ other 
objection, that the acceptors would be liable to a multiplicity of suits. 
Such being the doctrine, the former judgment for a part of the sum 
received, is no bar to a suit for the balance, which the plaintiff may 
clearly maintain. 





Court of Common Pleas, Massachusetts, March, 1841, at Salem. 


MANSFIELD AND OTHERS v. JACKSON. 


Where in suits against an alien a motion was made by the defendant to remove them 
to the circuit court of the United States in conformity with the act of 170, ch. 20, 
a motion by the plaintiff to reduce the ad damnum in the writs below the sun which 
brought them within the operation of that statute, was denied. Held, also, that af- 
ter such denial and before thq filing of the bonds required ,by the statuje, the plain- 
tiffs could not become nonsuit. ’ 


Tuts was the case of six actions, brought by seamen on board the 
brig Tigris against the defendant, a midshipman in the navy of her 
Britannic majesty, the queen of Great Britain, for an alleged false im- 
prisonment. The Tigris, an American vessel, was seized on the coast 
of Africa by the British brig Waterwitch, on suspicion of being enga- 
ged in the transportation of slaves, and was placed in charge of the de- 
fendant, who brought her with her, officers and crew, to the United 
States. For this act the present actions were brought. [See the facts 
more fully set forth in the case of The Brig Tigris and the Common- 
wealth vy. Coburn, [3 Law Reporter, 425-432.] The defendant’s 
counsel, on entering his appearance, filed petitions for the removal of 
the actions to the circuit court of the United States, in conformity 
with the act of congress of 1789, ch. 20, which secures to aliens, 
when sued by citizens of the United States, the right to have the pro- 
cess against them removed, where the matter in dispute exceeds the 
sum of $500. ‘The damages alleged in all of the present writs were 
$1000. It was now moved by the counsel for the plaintiffs to amend 
the ad damnum by reducing the damages claimed to #400, and, in 
VOL. IV.—NO. I. 5 
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this way to prevent the removal of the actions to the circuit court of 
the United States. 





J. H. Ward, with whom was Perkins, for the plaintiffs. The 
court has a large power under the Revised Statutes, to allow amend- 
ments ; and the supreme judicial court, in reducing the bond of the 
sureties, as they did, on the habeas corpus sued out by Mr. Jackson, 
to $300, have virtually determined the amount in dispute. 


Charles Sumner for the defendant. The amount of the bail bond 
is not the criterion of the amount in dispute. ‘The plaintiffs might 
recover the full sum now alleged as damages, if a jury saw fit to give 
them. The supreme court of the United States has regarded the 
sum alleged as damages, as determining the jurisdiction. ‘This court, 
by allowing the amendment in the present case, will limit the rights in- 
tended to be secured to aliens ; will deprive the defendant of the pri- 
vilege of having these actions, involving delicate inquiries, tried by 
the higher court, and will virtually oust the circuit court of a jurisdic- 
tion, which had accrued, when the process was commenced with the 
ad damnum at $1000. 


Warren J. Under the large powers given by the Revised Statutes 
to our courts with regard to amendments, it would be within the power 
of the court to allow the amendment inthe present case. But the 
peculiar circumstances of the case will not justify the exercise of this 
discretion with which the court is invested. ‘The actions must be re- 
moved agreeably to the petition of the defendant, on his entering into 
the bonds required by the statute. 





At a subsequent day, between the order of the court and the filing 
of the bonds, the plaintiffs offered to become nonsuit. It was under- 
stood, that they proposed to commence new actions in behalf of the 
sailors, laying the damages at such a sum as would bring them within 
the jurisdiction of the court of common pleas. It was objected by the 
counsel for the defendant that, from the time of the filing of the peti- 
tion for removal, and a fortiori from the time of the order of 
the court, all power in the court of common pleas over these ac- 
tions ceased, except what was necessary to speed their removal. 
They were in transitu to the circuit court ; and their final disposition 
must be determined there. On the other hand it was urged that a 
plaintiff might discontinue at any time. 


Warren J. Considered the question as a delicate one, but decided 
against allowing the nonsuit, and the actions were accordingly re- 
moved. 
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U. S. Circuit Court, New York. 


Circuit Court of the United States, New York, April, 1841. 


Wixuison v. Hoyr. 
Necessity of stating in a protest at the customs every charge objected to. 


Tuts was an action against the defendant as ex-collector of New 
York, to recover an amount of duties alleged to bave been im- 
properly charged on goods imported by the plaintiff. ‘The goods con- 
sisted of eight bales of silk striped Lama handkerchiefs, imported by 
the ship Liverpool, January 5th, 1841. The article was composed 
of silk, worsted, and cotton, and the collector charged it with the re- 
duced woolen duty of 41 per cent., which the importer paid under 
protest. It was admitted, that the woolen duty was improperly 


charged. 


Winthrop, for the claimant, contended, that the article was free, 
as silk was the most valuable component part of it, and therefore it 
was not subject to duty on the cotton, which formed another com- 


ponent part. 


Butler, for the defendant, said, it might be a question whether, 
in order that an article should be free on account of the most valu- 
able part of it being silk, the silk should not only be more valuable 
than any other component part of the article subject to duty, but 
also more valuable than each and all of the other component parts 
taken together. But in the present case he thought this question 
did not necessarily arise, as the claimant had entered the article as a 
manufacture of cotton, subject to a duty of 25 per cent. and in his 
protest made no objection to that duty, but simply protested against 
the article being charged the woolen duty of 41 per cent. He 
therefore contended that the claimant was bound to pay at least the 
duty of 25 per cent. on the article, as in manufactures of cotton. 


Tuompson J. said, that when making a protest, the party should 
clearly state in it what he objected to, and if he considered the arti- 
cle a different one from what the collector alleged it to be, he should 
so inform him, in order that the collector might be on his guard and 
know what it is that the merchant objects to. In the present case, 
the merchant did not protest against the duty of 25 per cent., and 
therefore the court thought a verdict should be rendered only for the 
difference between 25 per cent. and 41 per cent., which was all the 
merchant objected to at the time of the protest. 

Verdict accordingly. 
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District Court of the United States, Southern District of New York, 
March, 1841, at New York. 


Unirrep Srares v. Ci rrarin Casxs or Grass Wake. 






Printed statute books of the parliament of Great Britain, purchased of the queen's 
P P q 
printer, are admissible as prima facie evidence of the laws contained therein. 





On the trial of this cause before Betts J. and a jury, Hoffman, 
district attorney, offered to read in evidence printed acts of parlia- 
ment 5 and 6 Wm. 4, and 1 and 2 Victoria, in relation to the ex- 
portation and drawback duty on glass, and called a witness who 
testified that he was in London in 1838, and went to the parliament 
printing house, to procure the said acts of parliament, but was re- 
ferred to the queen’s printer as the only one who could furnish 
them ; that he accordingly went to the store of the queen’s printer, 
and there purchased the acts in question. 

Patterson, for the claimants, objected to the admissibility of the 
statutes as evidence, contending that the district attorney must prove 
them by producing exemplifications under the great seal of England, 
authenticated by the secretary of state for foreign affairs or by a 
sworn copy compared with the rolls of parliament; and he cited 
several cases to that effect. 

Berts J. The ancient strictness of the rule respecting the proof of 
foreign laws has been much relaxed in England, and more so in the 
United States, of late years. ‘The cases cited by the counsel show ’ 
what the law has been on the subject, and also indicate some of the 
modifications of its former rigor, which have become incorporated in ; 
the modern practice; and it may be added, that in this state, until 
comparatively a recent period, not only was such strictness of proof 
exacted in respect to the laws of foreign nations, and of our sister 
states, as foreign laws, but even the statutes of our own legislature 
could not be read, of right, from the statute book. At this day, it 
is believed that in most of the states, and in the courts of the United 
States, the public laws are read from the printed statute books of the y 
respective states, and such publications are accepted as at least 
prima facie evidence of the law. [See the next case, Farmers and 
Mechanics Bank vy. Ward.| 1 am not aware of any higher au- 
thority than a like usage and general acquiescence in it, for reading 
the acts of congress in this court from the statute book, nor why, if 
the rule adverted to is to be administered as it was formerly laid 
down, the district attorney should not be driven to produce exem- 
plifications of every statute of congress offered in evidence here. 
In whatever terms the rule may be sometimes expressed, it seems to 
me, such cannot be its spirit; and if executed according to the let- 
ter, clearly the highest or best evidence would not be an exemplif- 
cation under a foreign seal, but the oath of the king himself, per- 
haps, who sanctioned the law, or of the public functionaries who 
were present when it was enacted or passed through all the forms 
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rendering it completely a law. The cases speak of foreign laws as 
facts to be proved by the best evidence; but certainly the spirit of 
the cases, particularly in the courts of the United States, regard the 
promulgation or publication of the foreign laws as the fact to be 
proved, and not the formula of their enactment or registration. — It is 
no less the law if the law-giver declares it by proclamation or inser- 
tion in a newspaper, than if inserted in the roll of the tower, and 
accordingly it would seem that the only essential matter to be 
proved, is, whether it has been published and promulged as the law 
of the country. ‘The fact of publication may be proved by evidence 
competent to establish any other fact in pais. The act being that 
of a sovereign, does not necessarily demand a different order of 
proof, than if it was the declaration or ratification of a private per- 
son. In this point of view, I think the evidence is admissible. 
But in my opinion, foreign statutes in relation to the navigation, ex- 
ports and imports of the country may be read in evidence as history 
of its policy, and upon the same principle that its annals are read to 
prove changes of succession, changes of dynasty, or other political 
events, and facts of a public and notorious character. If the offer 
of the proof rested upon the statutes only, 1 should receive it as 
sufficient prima facie evidence, because, if the rule in this behalf is 
yet unsettled and dubious, it is time that the highest tribunal of this 
land should declare and determine it. And I may add, I should re- 
gret to see the United States behind England in recognising and 
administering this rule of evidence, upon liberal and philosophical 
principles, and that whilst the public laws of this country are read 
there, in the first instance, without question, we should exclude from 
our courts like proof of the laws of England. 





Circuit Court, City of New York, March, 1841. 


Farmers AND Mecuanics Bank v. Warp. 


Held, that the printed laws of Connecticut were not admissible in evidence, there be- 
ing no proof that they were obtained of the state printer. 

Where in an action upon bills of exchange, drawn in New York and payable there, 
but discounted in Connecticut, the defence set up was usury ; it was held, that the 
transaction was to be governed by the laws of New York. 


Tuts was an action on two bills of exchange, drawn in New York 
and payable there, and discounted by the Farmers and Mechanics 
Bank, of Hartford, at six per cent. per annum. The proceeds were 
sent to the defendant in two checks, at sight, on the Union Bank of 
New York. The defence set up was usury, which was alleged to 
consist in the plaintiffs having charged one half per cent. for the 
checks, which, added to the six per cent. charged on the discount, 
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made the interest on the bills more than seven per cent., being the 
legal interest of New York, and the defendant contended that the 
transaction was to be governed by the laws of New York only. 
The court however ruled that the contract was to be governed by 
the laws of Connecticut, being the place where the contract was 
effected. ‘The defendant then alleged that the laws of Connecticut 
only allowed six per cent. interest, and that therefore whether the 
contract was to be governed by the laws of New York or Connecti- 
cut, it was in either case usurious and illegal. In proof of this alle- 
gation he offered to read in evidence the statutes of Connecticut, 
and for that purpose produced a volume of the laws of Connecticut. 
The plaintifis objected to the laws of Connecticut being read in evi- 
dence, unless they were first duly authenticated, and the court held 
the objection to be valid. Mr. Lawrence, the librarian of the New 
York Law Institute, was then called to the stand and deposed that 
the volume of the Connecticut laws, now produced in court, had been 
received from the state library at Albany, and another copy of the 
same edition had been received of Gould & Banks of New York. 
But he did not know who was the state printer of Connecticut, or 
whether this volume of laws was published by the state printer. 
This evidence was deemed, by the court, insufficient. Counsellor 
Davies was then called, and stated that ebout two years back he was 
at the office of the secretary of state in Connecticut, and conversed 
with him as to the manner in which the laws of that state were pub- 
lished, and that he said—The court here interrupted Mr. Davies, and 
remarked, that whatever the secretary of state had said about it was 
but a matter of private conversation, and was therefore inadmissible, 
as evidence. ‘The defendant then cited a decision made a few days 
back by Judge Betts, in the United States district court, in which 
he admitted an English act of parliament to be read in evidence, 
although not authenticated by the English secretary of state. [The 
preceding case of the United States v. Certain Casks of Glass Ware.| 


Fessenden for the plaintiffs. 
Hawkes for the defendant. 


Griptey J. In the case referred to, the decision was correct. 
There the English act of parliament had been purchased from the 
queen’s printer, and therefore Judge Betts rightly allowed it to be 
read. And if in the present case there was proof to show that the 
volume of laws now offered in evidence, had been procured from the 
state printer of Connecticut, I would receive it in evidence, but as 
there is no proof of that, | must exclude it. As there are other 
editions of the statutes published at a much lower rate than those 
published by the state printers, it may fairly give rise to a question 
of correctness, if no other. I therefore think the evidence offered 
inadmissible. 

The plaintiffs had a verdict, the defendant taking exceptions. 
































or LS 


1 che AONE a PUB Po 


dati Om 


bl HOLES pate es 








dy pO EN te echt 5 Mee 








oiled a. 


‘0? toad) 


pei S. CONE iad 


- 
Se an ee Te CR 


Sle HEIN Y Seen a 20 





DIGEST OF AMERICAN 





CASES. 


Selections from 16 Maine (4 Shepley’s) Reports. 


ACTION. 


Where, by the terms of a contract, | 


one party was to perform certain labor, 
and the other, in consideration thereof, 
was fo pay a sum of money in a certain 
month, an action commenced on the 


last day of that month is prematurely 


brought, and cannot be maintained, 
although a demand of the money had 
been made by the plaintiff on the same 
day before suing out the writ. Harris 
v. Blen, 175. 


ATTACHMENT. 
1. Cloth purchased for a coat, carried 


to a tailor to be made inio one, and cut | 


out, is exempted from attachment. 
Ordway v. Wilbur, 263. 

2. Where goods are attached by an 
officer on mene process, he is not lia- 
ble to the suit of the debtor while the 
lien created by the attachment contin- 
ues, although he does not keep the pro- 
perty safely. Barley v. Hail, 408. 


BAILMENT. 

Where goods were left by the plain- 
tiff with another for safe keeping 
merely, and the defendant came to the 
bailee of the goods, and saying that he 
had authority from the plaintiff to 
make sale thereof, took the goods and 
sold them, and paid a portion of the 
proceeds of the sale to the bailee, with 
the request to pay the same to the 
plaintiff; and where the plaintiff re- 
ceived this money without objection, 
and requested the bailee to call on the 
defendant for the remainder; it was 
held, that trespass de bonis asportatis 
could not be maintained, although the 
defendant did not show any authority 
from the plaintiff to make the sale. 
Wellington v. Drew, 51. 





BASTARDY. 

If the mother of a bastard child 
marry before a prosecution, and one 
be afterwards instituted, the husband 
should join in the complaint. Keniston 
v. Rowe, 38. 


BILLS AND NOTES. 
1. If the maker of a check, payable 
instantly, has no funds at the time in 
the bank upon which it is drawn, it is, 


when unexplained, deemed a fraud; 


and the holder can sustain an action 
upon it, without presentment for pay- 
ment, or notice. True v. Thomas, 36. 

2. Where a note is made payable at 
a particular bank, and before the day 
of payment arrives that bank has no 
place of business, and ceases to exist, 
and another bank does business in the 
same room ; if it be necessary to make 
a presentment of the note for payment, 
it is sufficient if made at that room. 
Central Bank vy. Allen, 41. 

3. Where a note is made payable at 
a particular place, the reply which is 
there made on presentment for pay- 
ment, is admissible in evidence. Jd. 

4. Where the maker of a note has 
removed before it falls due, and his re- 
sidence cannot be ascertained by rea- 
sonable diligence, if it be necessary to 
make a demand, it may be made at his 
former residence. Jb. 

5. Where W. A., the payee of a ne- 
gotiable note then payable, indorsed it 
thus, “ W. A. holden, Aug. 11, 1836,” 
he was held liable without demand or 
notice. Bean v. Arnold, 251. 

6. If the name of a firm be affixed to 
a negotiable paper by one of the mem- 
bers of the firm for his individual ac- 


| commodation, and the note is discount- 
|ed ata bank in the usual manner, with- 
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out knowledge of such fact, the other 
members of the firm are bound, al- 
though the note is made out of the 
course of the partnership business, and 


without the knowledge or consent of 


the other partners. Waldo Bank v. 
Lumbert, 416. 

7. Each indorser of a promissory 
note, is entitled to one day for giving 
notice to the party next liable; but the 
time is to be calculated from the day 
on which the notice was in fact receiv- 
ed, and is not enlarged, if he has re- 
ceived notice earlier than might in 
strictness have been required. Farmer 
v. Rand, 453. 

8. If the indorser of a note in blank, 
prove that a waiver of demand and no- 
tice was aflerwards written over his 
name, in the presence of the plaintiff, 
when the indorser was not present or 
assenting thereto, he is thereby dis- 


charged, unless the plaintiff bring proof 


to show his liability. Jd. 


CONTRACT, 

1. If no place be appointed in the 
contract for the delivery of specific ar- 
ticles, it is the duty of the debtor to 
ascertain from the creditor where he 
would receive them ; and if this be not 
done, the mere fact that the debtor had 
the articles at his own dwelling-house 
at the time, furnishes 
Bean v. Simpson, 49. 

2. A contract to make and execute 
“a good and sufficient deed to convey 
the title to said premises,” is not per- 
formed, unless a good title to the land 
passes by the deed. Hill v. Hobart, 164. 

3. A contract made by one of five 
members of a committee chosen by a 
parish to build a church, in the name 
of the whole, is not binding on the cor- 
poration. Adams v. Hill, 2.5. 


CONVEYANCE. 


no defence. | 
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the flats are not included. Jd. 


COUNSELLORS. 

A counsellor or attorney at law, 
regularly admitted to practise, is not 
under the necessity of producing any 
special power of attorney to act for in- 
dividuals or corporations in court ; and 
his statement that he does represent a 
person or body corporate is sufficient. 
Penobscot Boom Corporation v. Lam- 


son, 224, 


DEMURRER TO EVIDENCE. 

A demurrer to evidence is considered 
an antiquated, unusual, and inconve- 
nient practice, and is allowed or denied 
by the court, where the cause or indict- 
ment is tried, in the exercise of a sound 
discretion, under all the circumstances 
of the case. ‘The State v. Soper, 293. 


DIVORCES. 

The legislature have power to grant 

divorces, in cases where the supreme 

judicial court have no jurisdiction ; but 

where the court have the jurisdiction, 

the constitution forbids the exercise of 
that power by the legislature. 479. 


DOWER. 

1. Where the husband took a con- 
veyance of land, and at the same time 
gave a mortgage to the grantor to se- 
cure notes for the purchase-money, and 
the notes and mortgage were sold and 
delivered over by the mortgagee toa 
third person, who some years subse- 
quently delivered the same notes with 
the mortgage, which had never been 
recorded or transferred in writing, to 
the mortgagor, and took a note and 
mortgage to himself for the balance 
then due, in which the wife did not 


join; the widow of the mortgagor was 
I 


1eld entitled to dower. Hobbs v. Har- 


1. The general rule is, that lands! vey, 80. 


bounded upon rivers or streams of wa- 
ter extend to the thread of the stream, 
unless the description be such as to 
show a different intention, Nickerson 
v. Crawford, 245. 

2. And if land be described in the 
grant as extending from a road north- 
erly “ to the margin of the cove, thence 
westerly along the margin of the cove 
about eleven rods,” and thence south- 
erly to the road; the land granted ex-| 


2. In the assignment of dower, any 
improvements made by the grantee or 
his assignee, after the alienation by the 
husband, are to be excluded. Jd. 


EQUITY. 

1. It is a matter of discretion in 
the court, whether or not to decree 
a specific performance, not depend- 
ent, however, upon the arbitrary plea- 
sure of the court, but regulated by 


tends but to the edge of the water, and 
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general rules and principles. 
vy. Saunders, 92. 

29, When a contract is in writing, is! 
certain, fair in all its parts, is for an 
adequate consideration, and is capable 
of being performed, it is a matter of 
course for a court of equity to decree 
performance. 10. | 

| 


Rogers 
' 


EVIDENCE. 

1. In an action to recover damages | 
for the loss of a building by fire, occa- 
sioned by the negligence of the defend- | 
ant, the testimony of witnesses offered | 
on his part, “ that he was very careful | 
with fire, that they never discovered 
any carelessness in him about taking 
care of his fires during the time they 
were at his house. which was imme- 
diately before the fire,” is inadmissible. 
Scott v. Hale, 326. 

2. To exclude the communications | 
of client to counsel from being given in| 
evidence, it is not necessary that they | 
should have been given under any in- 
junction of secrecy. But the mere fact | 
of the employment of counsel in a cause 
is admissible. Wheeler v. Hill, 329. 

3. If the attesting witness to a pro-| 
missory note be cailed, and does not} 
prove the handwriting of the name to| 
be his, it is competent to prove it by | 
the testimony of other witnesses. 
Quimby v. Buzzell, 470. 

4. Rezeipts are not in all cases con- 
clusive; they afford prima facie evi- 
dence of what they declare, but are 
subject to be overthrown by counter 
proof from the other party, which may 
be by parol evidence. Rollins v. Dyer, 

40. 





INSURANCE. 
_ 1. Where a quantity of potatoes were 
insured against the perils of the sea, 
“and against all other losses and mis- 
fortunes which shall come to the dam- 
age of the said potatoes to which assu- 
rers are liable by the rules and customs 
of assurances in B., provided, that the 
assurers shall not be liable for any par- 
tial loss on sugar, flax-seed, bread, to- 
bacco and rice, unless the loss amount! 
to seven per cent. on the whole aggre-| 
gate value of such articles; nor for any 
partial loss on salt, grain, flax, fish, fruit, 
hides, skins, or other goods that are es- 
teemed perishable in their own nature, | 
unless it amount to seven per cent. on | 
the whole aggregate value of such arti-| 
VOL. IV.—NO. 1. 6 
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cles, and happen by stranding ;” and 
where the potatoes were lost by perils 
of the sea, but not by stranding, it was 
held, that the assurers were liable. 
Williams vy. Cole, 207. 

2. Potatoes come within the class of 
articles denominated perishable in their 
nature. Ib. 

3. Where by the uniform practice of 
an insurance company, a deviation 
from the risk assumed in the policy is 
waived by the president, for a compen- 
sation agreed upon by him and by the 
assured, and the waiver and assent, 
with the terms thereof, are written 
across the policy, without any new 
signature, and recorded by the secre- 
tary, a contract made in that manner 
is binding upon the corporation. War- 
ren Ve Ocean Ins. Co., 439. 

4. And after such contract has re- 
ceived the assent of the assured and of 
the president of the company, and has 
been written upon the policy, it is the 
act of the corporation, although the 
secretary may not record it upon the 
record book. Jd. 

5. Where the custom of an insur- 
ance company is to dispense with the 
signature of the assured to the premium 
note until after the policy is recorded, 
the omission to sign the note when the 
risk is taken, does not render the con- 
tract void from want of consideration. 
Ib. 

6. In an action on a policy of insur- 
ance, it is competent for a judge at the 
trial to permit an amendment of the 
declaration by adding a new count, 
varying from the original only in the 
date of the policy declared on. Jb. 


MORTGAGE. 

1. The mortgagor of an undivided 
portion of a tract of land cannot, with- 
out the consent of the mortgagee, by 
an after conveyance by metes and 
bounds of any part of the mortgaged 
premises, withdraw from the lien crea- 
ted by the mortgage the part so con- 
veyed. Webber v. Mallett, 88. 

2. Where one pays to the holder of a 
mortgage the amount due thereon, and 
takes a deed of quitclaim, if the inten- 
tion to extinguish the mortgage appear 
at the time, it is decisive of the ques- 
tion; but if no such intention appear, 
equity presumes the mortgage to be 
outstanding, or extinguished, as the in- 
terest of the party paying may require. 
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The courts of common law in Massa- | 
chusetts and Maine have adopted this) 
rule of chancery. Hatch v. Kimball, 
146. 

3. A merger is prevented, and the 
mortgage upheld, where there is a 
strong equity in favor of it, but never 
— it is not for an innocent purpose. 

bd. 

4. Where a mortgage has been can- 
celled and discharged, and a new secu- | 
rity on the same land has been taken | 
for the debt, the mortgage is to be con-| 
sidered as if it had never existed, and} 
intervening incumbrances or attach-| 
ments are letin. Stearns v. Godfrey, 


158. 





OFFICER. 

1. When a deputy-sheriff attaches 
goods, he has the custody of them in 
his official character until the suit is 
determined, whether he continues in 
office or not, and is officially bound to) 
deliver them to any officer who may| 
seasonably demand them on the execu- 
tion; and the sheriff is liable for his 
neg!ect or misdoings in relation there- 
to. Morton v. White, 53. 

2. An officer who acts according to 
his precept in making an arrest, is not 
a trespasser, although the party arrest- 
ed is privileged from arrest. Chase v. 
Fish, 132. 





PARTNERSHIP. 

1. Where, after the decease of one of 
three partners, the survivors published 
a notice, that “the business of the late 
firm will, for the present, be carried on 
in the same name, under the charge of 
J. H. (one of the partners), who will 
continue, who is duly authorized to ad- 
just and settle all matters relative to 
the same ;” it was held, that the sur- 
viving partners, by such notice, held out 
to the world, that they would continue 
to transact business under that name, 
and thata note given by J. H., under 
the name of that firm, would bind both. 
Casco Bank v. Hills, 155. 

2. Where two persons so held them- 
selves out to the world as partners, as 
to make a note, given by one in the 
partnership name, binding upen both, 
the indorser of a note, thus given, will 
not be permitted to testify, that it was 
given for a consideration not author- 
ized by the terms of written articles of 
copartnership between them, in a suit 





by one, ignorant of the terms of such 
written articles. Jd. 

3. General reputation is not admis- 
sible in evidence, in aid of other testi- 
mony, to prove a partnership. Scoéév. 
Blood, 192. 

4. To show that several persons car- 
ry on business as partners, it is suffi- 
cient to prove that they have severally 
admitted the fact, or have held them- 
selves out as such; and this may be 
proved by parol evidence, although it 
appear on the trial, that there was a 
written agreement, and no notice to 
produce it was proved. Bryer v. Wes- 
ton, 261. 


POOR DEBTORS. 
Where one who had been elected a 
member of the legislature, on his way 
to the place of meeting was arrested on 
an execution, having waived his privi- 
lege from arrest as a member, and was 
committed to prison, and there gave 
the poor debtor’s bond to obtain his re- 
lease, such bond is not void for duress. 
Chase v. Fish, 132. 


PRACTICE. 

1. If a judge do not himself decide a 
question of law, but leave it to the de- 
cision of the jury, and the verdict is 
right, it will not for that cause be set 
aside. Emerson v. Coggswell, 77. 

2. Whether a trial shall be postpon- 
ed on account of the absence of a wit- 
ness, or shall proceed, rests in the dis- 
cretion of the judge ; and the refusal to 
postpone presents no cause for a new 
trial. Campbell v. Thompson, 117. 


SHIPPING. 

1. Where a vessel is let to be em- 
ployed for the season in fishing, to one 
who is to be master, and is to vict- 
ual and man her, and is to pay to the 
owners for her hire a certain proportion 
of her earnings, and is to take his out- 
fits and supplies of them; the owners 
are not liable during the time for any 
outfits furnished by others at the re- 
quest of the master. Houston v. Dar- 
ling, 413. 

2. If a creditor release one of several 
who are joint promisors to him, all 
are thereby discharged. Thus, if sup- 
plies are furnished to the owners and 
sharesmen of a vessel let on shares, on 
their joint responsibility, the release of 
one is a release ofall. DD. 
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INTELLIGENCE AND MiSCe&LLANY. 


Cuancery Rerorm. In the house of commons, Sir John Campbell, the attor- 
ney general, recently moved to bring in a bill to facilitate the administration of 
justice in the court of chancery, and pointed out the present unsatisfactory state 
of the business in that court; amounting to an absolute denial of justice in all 
cases where the sums in dispute did not exceed one hundred pounds. Nobody 
who was not a madman thought of going into the court of chancery unless his de- 
mand exceeded that amount. With the enormous mass of property brought un- 
der the administration of the equity courts, it was impossible, with the present 
judicial establishment, to get through the business. There had been hardly any 
addition to the judicial establishment of those courts since the reign of Edward 
the first, though the property to be administered had gone on constantly and 
rapidly increasing. The funds in the court of chancery, in 1802, amounted to 
£19,000,000; in 1812, to £28,000,000; and in 1839, to £41,000,000. The acts 
of parliament, which had been passed of late years respecting railways, had very 
much contributed to increase the business of the equity courts; and the conse- 
quence was, that there were frequent and just complaints of the slow adminis- 
tration of justice in those courts. The arrears were very great, amounting at 
present to between twelve hundred and thirteen hundred causes. Between the 
time of a cause being set down for hearing and its being heard, a period of not 
Jess than three years elapsed; and upon an average it was five years from the date 
of the institution of a cause to its perfection. When a cause was heard, it might 
not be definitely disposed of, but would come on again for further directions ; 
and this might happen repeatedly before the cause was finally disposed of. The 
consequence of this procrastination was great distress to individuals. Another 
evil, also resulting from such a state of things, was the encouragement of fraud. 
Persons having property intrusted to them came set the law at defiance, 
presuming upon the inability of individuals to brave the expenses and anxieties 
of a chancery suit. Compromises on equal terms were matters of daily occur- 
rence. The enormous amount of extra costs arising from delays, constituted in 
itself a great grievance. Upon a moderate calculation, the term-fees and other 
expenses arising from delays, amount to not less than £40,000 per annum. 
The. remedy proposed for this state of things was an increase in the judicial 
strength to enable the judges in equity to dispose of the business more speedily. 
The bill now introduced would abolish the equity jurisdiction of the court of 
——. and provide for the appointment of the two vice chancellors. 

Sir Edward Sugden deprecated so extensive an alteration as that proposed, 
without due consideration. He thought the attorney general had unintentionally 
overrated the amount of arrears in the court of chancery. One additional judge 
would, he conceived, be sufficient to clear off all the arrears in the course of 
one year. He admitted, however, that the great accumulation of business ren- 
dered it necessary that more judicial power should be applied. As an instance 
of the increase, 4 said it had been computed by a competent judge that the 
railway motions alone have been sufficient to occupy the attention of one court, 
during the times of sitting, for a whole year. He pointed out forcibly the 
faults of the present appellate jurisdiction. In the first place, he maintained 
that it was not fit to leave the Jord chancellor to the decision of appeals in the 
house of lords without assistance—without constant, regular, authorized assist- 
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ance. He said, further, that it was not fit that there should be an appeal from 
the lord chancellor in one court to the lord chancellor in apother court; he 
maintained that this was a mere mockery of justice. He was not prepared to 
trench upon the jurisdiction of the house of lords. He would introduce two 
permanent judges, to whom he would give the name proposed by Lord Lang- 
dale in the bill introduced by that noble lord some years ago—the name of lords’ 
assistants. These two judges should hold office during good behavior; should 
be paid a proper salary; should not necessarily be peers, though they might be 
peers; if not peers, should have no voice in the house; but upon all occasions 
and at all times, should sit with the lord chancellor to hear causes, and to de- 
liver their opinion upon those causes openly as judges. Such assistance as 
this afforded to the lord chancellor, would at once sweep away all the anomalies 
to which he had referred, and of which the suitor in chancery had so much rea- 
son to complain. He proposed that the lord chancellor, with the lords’ assist- 
ants, should have the power of calling to their assistance the other equity judges. 
Leave was then given to bring in the atterney general's biil; and subsequently 
Sir E. Sugden obtained leave to bring in a bill to facilitate the administration 
of justice in the house of lords and the privy council. 


Tne American Jurist. The April number of the Jurist contains but two 
original articles, one upon Kent’s Commentaries; the other, a sketch of the 
professional life of John Adams. The other articles are selections of an inter- 
esting character from works of reputation. There is also a translation of three 
chapters on the influence of the Stoic philosophy on the Roman law, from 
Giraud’s edition of the Elements of Heinneccius. We notice with pleasure 
that the editor intends to republish from the Law Magazine some of the bio- 
graphical sketches of eminent lawyers and judges of England, which have ap- 
peared in that work. The present number contains the usual Digests, several 
miscellaneous cases from the Monthly Law Magazine, and critical notices of 
new books. There is also a short letter to the editor respecting an article in the 
January number of the Jurist on Perjury in a deposition which is invalid as evi- 
dence in a civil suit, in which the writer of the article is handled without gloves. 
The decision commented on in the article is that of the Commonwealth v. Stone, 
(3 Law Reporter, 105.) It is quite fashionable to find fault with the adminis- 
tration of criminal law in Boston; and there are some things, undoubtedly, 
which are open to severe criticism ; but in general, we are convinced, from much 
close observation, this branch of jurisprudence is administered with as much 
humanity, certainty and strict regard to legal principles, in Boston, as in any part 
of the country. The Jurist takes the same ground in relation to the decision of 
the d’Hauteville case, that has been assumed by this journal, considering it a 
flagrant and unjustifiable departure from known and established principles. The 
first paragraph of a criticism of our review of that case is as follows: “ A law 
journal may, with strict propriety, ‘ake notice of legal decisions, in their bearing 
upon the public morals; and it may, as we think, refrain from doing so, with- 
out a dereliction of duty. In our last number, we noticed the decision of the 
somewhat famous d’Hauteville case, with considerable severity, as a flagrant 
and unjustifiable departure from known and established principles; but we re- 
frained from commenting upon the conduct of the parties, in its influence upon 
society and its bearing upon the public morals; a task, which we have now no 
occasion to take upon ourselves, even were we so inclined, since the able and 
elaborate review of our cotemporary of the Law Reporter. The editor of that 
work, who is the author of the review before us, has taken up the case and ex- 
amined it in its connection with and bearing upon the morals of the domestic 
and social states, as well as in its character of a legal question; and, in both 
respects, has acquitted himself with great ability and success. If we felt 
inclined to criticise his performance, we should say something of the unneces- 
sary fierceness with which he sets himself to attack the conduct of the respon- 
dents, and of the somewhat desultory manner in which the legal examination 
is conducted. But both these faults (if such they be) are attributable to the 
very great haste in which such a review, in order to possess any interest at all, 
must unavoidably be written. If our contemporary could have given himself 
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more time, we are sure that the legal argument, without losing any of its ful- 
ness and completeness, would have been more condensed, and differently if not 
better arranged; and that the comments upon the conduct and motives of the 
respondents, without losing any thing of their truth or severity, would have 
manifested less of that feeling of personal hostility, which we are confident does 
not exist, in the slightest degree, in the breast of the writer.” 


Tue Artorney Genecra’s AnnuaL Report. The last annual report of the 
attorney general of Massachusetts, made to the legislature at the late session 
thereof, consists of two parts—the first relating to the official duties of that 
officer, and the second, to statistics of crime. The report, although not so full 
as that of last year, contains many valuable suggestions and much interesting 
information. It appears that although there were, during the year, some cases 
of most atrocious crime, the general character of the criminal calendar is that 
of the more common and mitigated ollences. There were five trials for capital 
offences during the year. Two of the parties were convicted of a mitigated 
offence—one was acquitted; in the other case, the jury being unable to agree 
after two venires, the defendant was discharged on her own recognizance. It 
would seem, that the costs of criminal proceedings have increased; but the 
criminal expenses of Massachusetts still compare most favorably with those of 
other states. The criminal department of this commonwealth is managed by 
six individuals, at the cost of seven thousand dollars per annum, unequally 
divided between them. In the state of New York, there are, in addition to an 
attorney general, fifty-six prosecuting officers, and their compensation is more 
than thirty-eight thousand dollars. Although in that large state the public ser- 
vice demands more time and labor than in ours, yet the difference bears a very 
unequal proportion, as may be seen in the official returns for the years 1835-6-7, 
in which the total number of convictions in New York was 4216, while in Mas- 
sachusetts it was 2461. In Pennsylvania, it is believed, a system as extensive 
and costly is adopted. Ineach county in that state there is a prosecuting officer, 
and in some counties additional counsel, or additional fees to the same officer 
for civil business. The attorney general makes several suggestions in relation 
to the future economical administration of the criminal department, one of which 
is, that the criminal proceedings should be conducted by the same courts through 
all the counties of the commonwealth, by which he estimates that an annual 
diminution of ten thousand dollars would be made in the general expenses. 
This suggestion would lead to the abolition of the municipal court of Boston. 
In one of the statistical tables (No. 14,) in the second part of this report, a curi- 
ous typographical error seems to have occurred. In this table there is a column 
headed “Indictments,” by which it would seem, that, for burglary there had 
been eleven indictments at one term of the municipal court of Boston, and fif- 
teen, for escapes from the house of correction! All this arises from the fact, 
that in the printing of the report the word indictments was printed by the com- 
positor over the column intended to designate the day of the month. While 
this report was in the hands of the state printer the author of it was absent at 
Washington, or so gross an error would undoubtedly have been corrected. 


Marne Reports. We have received the sixteenth volume of the Maine Re- 
ports, being the fourth of Shepley’s. It embraces the cases from the June term, 
1839, in Kennebec, to the April term, 1840, in Cumberland. The reporter has 
in his hands cases enough for another volume, which will be published imme- 
diately. It will probably be the last of ‘ Shepley’s Reports,” the party of which 
the present reporter is a member, having lost their ascendancy, for the present 
at least, in Maine. It is a matter of regret, that the office of reporter should be 
held in that state by the precarious tenure of party success; ‘but that system of 
policy was introduced, in the case of Mr. Greenleaf, by the party to which Mr. 
Shepley belongs ; and nothing will be lost, we are inclined to think, in carrying 
out the policy in the present instance. An independent criticism of the last 
volumes of the Maine Reports would be interesting on many accounts. We 
hope to be able to present one when Mr. Shepley’s next volume is published. 
It is said, that John Appleton, Esq., of Bangor, is to be the future reporter. 
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Lonpon Pottce. Lord George Loftus was, on March 26, brought before Mr, 
Dyer, on a charge of being found, about half past six o’clock, that morning, 
drunk and disorderly in the Haymarket, and collecting a mob by quarrelling 
with acabman. The noble prisoner, by his conduct before the magistrate, 
showed that the fumes of what he had previously imbibed had not entirely eva- 
porated. Police constable Matthews, 92 C, stated, that while on his beat in the 
Haymarket, about half past six that morning, his attention was attracted by 
hearing a violent altercation in the street, and on proceeding to the spot he 
found his lordship, surrounded by a mob of persons, quarrelling with a cabman. 
Witness understood that the origin of the dispute between his lordship and the 
cabman was, that his lordship had engaged the cabman to convey him to an 
hotel in Cavendish street, but insisted on driving himself. His lordship’s vio- 
lent conduct of course attracted a crowd, and on being remonstrated with, he 
threatened to punch both his (witness’s) and the cabman’s heads. Lord George: 
That's a lie. Witness continued. Finding persuasion of no avail, he was 
obliged to conduct his lordship to the station-house. LordGeorge: What 
liars the police are; I’ll punch your head before the bench. His lordship con- 
tinued for some time in a similar strain of invective; and Mr. Dyer, after in 
vain attempting to stop him by telling him he should fine him for every oath he 
uttered, threw himself back in his chair in evident disgust. Lord George con- 
tinued: I don’t care a for your fines. I was brought up to the bar myself, 
although I do not practise. I am as good a common lawyer as you are, Mr. 
Bench. That policeman’s evidence is entirely ex parte, and his word 
ought not to be taken in contradiction to that of a nobleman. Mr. Dyer: If 
you go on in that manner, I must commit you. Lord George: Commit and be 
. Ifyou do, my friend lord Normanby will liberate me. Mr. Dyer (to end 
the scene) told his lordship that he should fine him 5s. for being drunk, 40s. for 
eight oaths at 5s. each, 8d. for cab hire, and 2s. 6d. for the cabman’s loss of time, 
making in all 2/. 8s. 2d. Lord George: You dare not fine me. I am a noble- 
man. If you do, itis at your peril. Mr. Dyer: If the fines are not paid, I will 


commit you. His lordship was then with some difficulty removed from the bar, 
and locked up. He soon afterwards paid the fines, and was released, threaten- 
ing to take ulterior proceedings. 


APPoINTMENTS.—It is impossible for us, with the limited space we have for 
miscellaneous intelligence, to mention all the appointments which come to our 
notice. We shall, however, from time to time give those which are not likely 
to be generally published in the newspapers.—It is understood that the Hon. 
John Davis, the venerable and highly esteemed Judge of the United States Dis- 
trict Court for the District of Massachusetts, is about to resign. Among those 
who are named as his successors, we have heard mentioned the names of Judge 
Warren, of the Common Pleas, and Messrs. Theophilus Parsons, John Pickering, 
and Benjamin Rand, of the Suffolk bar.—George S. Hillard, of Boston, has been 
appointed a master in chancery for Suffolk; an appointment which cannot fail 
to give great satisfaction to all who may be interested in the insolvent law of 
Massachusetts.—John E. Godfrey, of Bangor, Me., has been appointed a com- 
missioner to administer oaths, take depositions and the acknowledgment of 
deeds to be used in Massachusetts.— Solomon Lincoln, of Hingham, has been 
appointed United States Marshal for Massachusetts.—Franklin Dexter, it is 
supposed, will be appointed U.S. District Attorney for Massachusetts. 


Ancient Lectures on Jurisprupence. In the fourteenth century, lectures 
upon the science of jurisprudence were given in the university of Bologna, in 
Italy, by Giovanni Andria, a celebrated professor. His daughter, the accom- 

lished Novella, was often prevailed upon by her father to take his chair; but 
in order that her consummate beauty might not distract the attention of the 

upils, a veil was drawn before her, which concealed her from the public gaze, 

his interesting incident is thus related by Christina of Pisa: “ In regard to 
his amiable and beautiful daughter, whom he so affectionately loves, she is so 
thoroughly skilled both in letters and law, that when he is himself engaged, she 
pronounces her lectures with a light curtain drawn before her.” 
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New Publications. AT 


Brovenam anp Sucpen. When Brougham was chancellor, it was remark- 
ed that he carried something of the vivacity of debate into the court, and that 
Sir Edward Sugden carried a considerable portion of the irritability of disap- 
pointinent into it. The result was, some smart altercation with much petu- 
lance on the one hand, and a remorseless dry sarcasm on the other. When 
}rougham took leave of the bar, it was remarked that Sir E. Sugden alone neg- 
lected to rise and acknowledge his parting salutes, as though he would express, 
“ T will not rise to you, whose rise has stopped my rising ” The spleen did not 
confine itself to dumb show, it broke out in words, as spleen will do on a very 
slight occasion. While delivering a speech, Sir E. Sugden observed that the 
chancellor was writing, and he stopped. The lord chancellor desired Sir Ed- 
ward to proceed. Sir E. Sugden replied, that he could not, unless he were in 
possession of the attention of the court. His lordship said, he was giving his 
full attention to every thing that was stated, and of that he alone was compe- 
tent to judge; he was taking a note of something said by the learned counsel, 
and he should choose his own time for making his note; papers might be put 
before him for signature, but signing his name was merely mechanical, and did 
not at all withdraw his attention. If a judge were not at liberty to do any thing 
merely mechanical while counsel were addressing him, the business of the 
court must be suspended every time he blew his nose or took a pinch of snuff. 
If one of his predecessors had given such intense attention as was expected, he 
would not now appear with so smiling a countenance. Sir E. Sugden sat 
down. The lord chancellor inquired if he had any thing more to state in reply. 
Sir Edward Sugden declined to say anything further. The chancellor’s illus- 
trations of snufi-taking and nose-biowing were, perhaps, too farcical for his 
place, and for the respect which a judge should show for a member of the bar, 
even when he is in error; but the conduct of Sir Edward was considered at the 
time provokingly captious, and obviously proceeded from a settled purpose to 
take and make offence. Itis notorious that Lord Eldon was in the habit of car- 
rying on all the correspondence of state intrigue when presiding in the court 
of chancery, and purporting to be hearing the statements and arguments of 
counsel. After barristers had been addressing the court for hours, without 
making any impression on Lord Eldon’s mind or ears, he would declare he must 
take home the papers to look into the case, without which proceeding, indeed, 
it was physically certain he could know nothing about it. The large full-bot- 
tomed wigs, worn by the English judges, would seem as if they had been devis- 
ed for the protection of their organs of hearing on these occasions. 


NEW PUBLICATIONS. 


WE understand, that Richard H. Dana, jr., the author of the agreeable and popular 
work entitled Two Years before the Mast, has in preparation a work to be entitled 
the Seamen’s Friend. It is to be a practical treatise for the use of seamen, of young 
men looking toward a seafaring life, and of lawyers and others, who wish to inform 
themselves upon matters connected with the sea. 

We have received a report of the trial of William P. Darnes on an indictment for 
manslaughter, for the death of Andrew J. Davis, in St. Louis, June 1, 1840. We can 
only say at present, that it appears to be a most admirable report of an interesting 
trial. 

Commentaries on the Law of Partnership, is the title of a new work which Mr. Jus- 
tice Story has in preparation for the press. 

Second editions of Mr. Angell’s treatises on the Law of private Corporations, and 
the Right of Property in Tide Waters, are in preparation. 

A new stereotype edition of Mr. Sawyer's Merchants’ and Shipmasters’ Guide, is 
published. 
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Insolvents—To Correspondents, &c. 


MONTHLY LIST OF INSOLVENTS. 


Abington Hubbardston. 

Stoddard, Richmond, Trader. Parker, William J., Husbandman. 

Thomson, Josiah, Laborer. Lanesborough 
Amherst. Harman, Henry B., Yeoman. 

Dickinson, Edward W. Machinist. Lowell. 

Marsh, Eli C. Burley, Joshua, Laborer, 
Boston. Evans, Joseph, Carpenter. 

Briggs, John C., } Traders Ford, Isaac N., House wright. 

Crafts, Francis D., , Johnson, Joshua M., Butcher. 

Harriman, John, Painter. Philbrick, Moses E., Butcher. 

Kenfield, Ebenezer, Victualler. Ludlow. 

Orcutt, William A., Electrician. Dodge, Lewis, 
Belchertown. Munson. 

Cowles, Horatio, Yeoman. Howe, George, 
Brewster. Haynes, William A., 

Foster, Freeman, jr., Tanner and Nantucket. 

Currier. Macy, Gorham, 

Cambridge. Macy, Charles, 

Boynton, Federal, Innholder, North Bridgewater. 

Maxham, Leonard, Keith, Jason, Trader. 
Danvers. New Bedford. 

Tufts, Joseph, Tanner. Curtis, Stephen, Trader. 
Falmouth. Orleans. 

Chadwick, David, Yeoman. Sherman, Freeman, Mariner. 
Gloucester. Roxbury. 

Wood, Charles P. Trader. Nash, David R., Trader. 
Grafton. Salem 

Grant Henry T., Merchant. Hall, Eliphalet, Housewright. 

Heywood, Charles L., Merchant. Howe, Willard, Yeoman. 
Groton. Sandwich. 

Richardson, George, Yeoman. Bennett, Amos, Laborer. 
Hamilton. Springfield. 

Woodberry, William, Cordwainer. Parks, Nathan, 
Haverhill. Jones, James, 

Caldwell, William, Merchant. Lord, Horace, jr., Armorer. 


Copartners. 





TO READERS AND CORRESPONDENTS. 


Tue present number commences the fourth volume of the Law Revorter. It will 
be seen, by an advertisement on the cover, that the work has passed into the hands of 
new publishers, who promise to cause a decided improvement in the typographical 
execution of the publication, and to publish it with more punctuality than formerly. 
We request of our correspondents a continuance of their favors. Our limits are such, 
that we are often obliged to condense reports which are sent to us entire; and it is 
sometimes necessary for us to omit others altogether, or to delay their publication 
longer than may be agreeable to the writers. We trust the difficulties in this matter 
will be properly appreciated by all who think they have reason to complain; and a 
particular explanation in each case be rendered unnecessary. 

Several reports, prepared for the present number, are omitted, in consequence of 
the space devoted to the controversy between Rhode Island and Massachusetts. This 
will scarcely be regretted, however, by those who read the article, as we believe it 
presents a fair account of this novel and interesting controversy between the two 
states. 

Our next will contain decisions made at the last March term of the supreme judicial 
court of Massachusetts, and probably those made at the April term of the supreme 
judicial court of Maine ; also the able opinion of Mr. Justice Story in the patent case 
of Wyeth ». Stone, and one or more opinions of Mr. Chief Justice Gibson. 





